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NOTICE. 



By section two, of cliapter four hundred and seventy-nine, passed July 
ten, one thousand eight hundred and fifty-one, the Legislature provided that 
flection thirteen of the Code, as amended, should not take effect until the 
first day of January next, and that the Code, as amended by that act, should 
be published in the Session Laws, and the amended sections in italics ; and 
as several important amendments have been passed it has been thought best 
to publish the amended sections in the present edition in italics. The mar- 
ginal notes also show what sections were amended in 1849, and what addi- 
tional sections were passed that year. The number of the sections inclosed 
in brackets corresponds with the numbering of the sections in the Code of 
1848, and will be found of great value in consulting the decisions of cases 
under the original Code. 

The notes will be found to contain abstracts frouL and references to all 

i ■) • . ' *• ' J 

the most important cases t^l;]la1?e.'b^en'i^e6ide<i*9n^pleading and practice 
since the Code went into opei^ll6n,'with occjvsional reference to correspond- 
ing decisions under the former ptracCTce,^ acki the accompanying index is 
more full and complete than any other ber^tofo^e^^ublished. 

In the arrangement of the 4pk^Vli*€lff5i1)'^ha3 been made so to bring the 
different subjects together, that all the decisions relating to one topic could 
be readily found ; and to expedite the labors of the practitioner numerous 
references wLLl be found from one section to another, thus referring not only 
to different portions of the Code relating to the same subject, but also refer- 
ring to other subjects collateral thereto ; and if, by use of the references, 
notes and index here made, the profession shall find their labor in any man- 
ner lightened of its burden, the author will have the assurance that his 
labor has not been in vain. 

Mhany, July 30, 1851. 
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AN ACT 

To amend the act entitled " An act to Simplify 
and Abridge the Practice, Pleadings, and Pro- 
ceedings of the Courts ol* this State," passed 
April i2, 1848- 

Passed April 11,1849. 

The act entitled " An act to simplify and abridge the 
practice, pleadings, and proceedings of the courts of this 
State," passed April 12, 1848, is hereby amended so as to 
read a;8 follows : 

AN ACT 

To Simplify and Abridge the Practice, Pleadings, 
and proceedings of the Courts of this State. 

Whereas, it is expedient, that the present forms of actions 
and pleadings in cases at common law should be abolish- 
ed, that the distinction between legal and equitable re- 
medies should no longer continue, and that an uniform 
course of proceeding, in all cases, should be established : 
Therefore, 

The People of the State of Jfew-York^ represented in Se^ 
note and Assembly ^ do enact as follows: 

GENERAL DEFINITIONS AND DIVISIONS. 

Sectioh 1. Division of remedies. 

■2. Definition of an action. 

3. Definition of a special proceeding. 

4- Division of actions into civil and criminal. 

5. Definition of a criminal action. 

6. Definition of a civil action. 

7. Civil and criminal remedies, not merged in each other. 

8. Subjects embraced in this act. 



Amended 
1849. 
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DivisioD of Section 1. Remedies in the courts of justice are divide 

remadiet. 

into, 

1. Actions; 

2. Special proceedings. 

Dcfinitiofi ^ ^- -^ action is an ordinary proceeding in a court ( 

tio^**' justice, by which a party prosecutes another party for tli 
enforcement or protection of a right, the redress or pn 
ven^on of a wrong, or the punishment of a public offence 

Definition § 3- Evcry other remedy is a special proceeding. 

^Sd^ § 4. Actions are 6f two kinds : 

actions in- 1 . VTVll ; 
to civil and 

criminal. 2. Criminal. 

Definition ^ 5. A Criminal action is prosecuted by the people < 

nai acuon. the statc, as a party, against a person charged with a pul 

1849. lie offence, for the ptuiishment thereof. 

DefiniUon ^ 6. Evcry Other is a civil action. 

of a civil 

action. A 7. Where the violation of a rieht admits of both 

Civil and ^ ° 

?ISe^ civil and criminal remedy, the right to prosecute the oi 
T^h^"^ is not merged in the other. ^ 

^8. This act is divided into two parts : 

Sutijecik' , 

emintu:6d ^hc first rclafes to the courts of justice, and their juri 

in thia^aet. «» 7 «i 

di^Jtlon*; 

The second relates to civil actions commenced in tl 
courts of this state, after the first day of July, 1848, eice 
Amended ^^^^ otheiTwlse provided therein, and is distributed Ib 
^^' fifteen titles. The first four relate to actions in alFt 
courts of the state, and the others, to actiotts tn the s 
preme court, in the county courts, in the superior court 
the city of Nfew-Tork, in the court of common pleas 1 
the city and county of New- York, in the mayors' courts 
cities j and in the recorders' courts of cities, and to app« 
to the court of appeals, to'the supreme court, to the cour 
courts, and to the superior court of the city of New-Yoi 
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PART I. 

OF THE COURTS OF JUSTICE, AND THEIR JUKIS- 
DICTION. 

TITLE I. Or the Cipets ih OESKaxL. 
II, Of THBCocnT of Appbals. 

III. Of the Sopbeuk Cofet; Circeit Cduetsj add Cukbts of 

OTEE ASn TKRMlNBa. 

IV. Of the County Couutb. 

V. Op THK SriPEBlOB CoirRT, ASn COUBT OF Coviii^N Plei« 

!N THE City of Kkw York, ahd tu« Mayuhs' ajid 
Kecuebees' Cuebtb in other cities. 
TI. Of thb CorBTB of Jcsticks of tbb Pkaok. 
VII. Of Justices' and other Isekbior Couata tn oiiiEa. 



TITLE I. 

Of the Courts, in General. 



^ 9. The following are the courts of justice of this state : t 

1 . The court for the trial of impeachmenta. "> 

2. The court of appeals. 

3. The supreme court. * 

4. The circuit courts. 

5. The courts of oyer and terminer. 

6. The county courts. 

7. The courts of sessions. 

8. The courts of special sessions. 

9. The surrogates' courts. 

10. The courts of justices of tlie peace. 

11. The superior court of the city of New-York. 

12. The court of common pleas for the city and county 
of New- York. 

13. The mayors' courts of cities, 

14. The recorders' courts of cities. 

15. The marine court of the city of New-York. 
IG. The justices' courts in the city of New- York. 

17. The justices' courts of cities. 

18. The police courts. 
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Thtirjiic- ^ 10. These courts shall continue to exercise the j 
EeiUJISair- diction now vested in them respectively, except as othei^ 
wise prescribed by this act. 

The rnle la a femiliat one thst as to courts of general jorfcdiction, Ihrar 
jurisdiction ia to be prcHumed, while that of oourta of infrrior end UmiWd 
jurisdiction must be ahown by the party claiming under tlwin, as their au- 
thority will not he pri-'«iUDne<I from tteir judgmenti. Harrington vb. Tbe 
Peoplu, 3 Barb. 007; Nores vs. Bntlfr, id. 6!3; Doty. agt. Brown, i Baw. 
429. 

TITLE n. 

Of the Court of Appeals. 

Seltius 11. lis jurisdiction. 

12. May reverse, aSirm or modify judgment or order Ij 

18. Terms of the conrt. Pretference of csuses. 

14. Nomber uf judges who may giye judgment. 

15. Sheriffs to provide rooms, tc, for court. 

16. Court may be adjourned to places other than those di 
nated by law. 

Injorirfic- §11- ^A« court of appeals shall have exclvsive jurisdiction i 
to revievi, upon appeal, every actual detcrmiTtalion hereqfieT 
made at a general tenn, by the supreme court, or by the supe- 

\fM, IB51, ^^ court of the city of Jfew York, or court of common pleas 
for the city and county of JVew York, in the following cases, 
and no other : 

1. In a judgment in an action commenced therein, or 
brought therefrom another court; and upon the appeal from 
such judgment, to review any intermediate order involving 6 
merits, and necessarily affecting the judgment: 

2, In an order affecting a substantial right, made in » 
action, when such order in effect determines the action, andp 
vents a judgment from which an appeal might be taken : 

3. In a final order, affecting a substantial right made ui3 
special proceeding, or upon a summary application, i 
action, after judgment : 

4, In an order granting a 7iew trial, but such appeal shall 
not be allowed in an action originally commenced in a court of 
a justice of the peace, or in the marine court of the city of JVew- 
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York, or in an assistant justices^ court of that city, or in a jus- 
tices' court of any of the cities of this slate. 

Ad appeal will lie from a decree made m the supreme conrt in an action 
pending in the conrtof chancery, when the new Constitution took effect, and 
which; by force of the Congtitution became yested in the anpreme court. 
The Farmers' Loan and Tmet Ccrtnpany vs. Carroll, 2 Com. 568. 

An appeal may be taken on the gameday the Judgment roll is flled, before 
the hour of adjustnient of coats. Blydenhnrgb vg. Cotheal, 5 Bow. 200. 

So an appeal will lie from an order of the supreme court reversing a final 
decree of the surrogate, in a proceeding for an accoant, and directmg the 
proceedings to be remitted to the surrogate with iziBtnictlons, Wagener 
es'r fee. agt. Eeily and others, 4 How. 195| S. C, 1, C. R. ]30; MeBserve 
Ta. SuUon et al., eiBcntors, 3 Com. 616. 

Appeals taken prior to the 1st of July, 1848, under the jndiciary act of 
December, 1847, i^om a decision of the supreme conrt npoQ hill of ezcep- 
tioas, will lie to this court. Batler etal. vs. Hillerj 1 Corns. 426, S. 0. 3 
now. 339. 

Appeals will not lie to this court ftom decisions in the supreme court 
made by one justice at a special term. Graeic vs. Freelaod, 1 Coma. 228; 
S. C. 3 How. 218. The Mayor tc. of New. York vs. Schermerhom et al. 3 
How. 334; The People, ei. rel. Griffin ts. Steele and others, trosteea &c., 

2 Barb. 554. 

But appeals from jiidgmeuta rendered in the saprcme court before the 
code took effect, must be brought according to the old law. Bice vs. Floyd. 
1 Corns. 008; 5. C, 3 How. 866. 

An appeal will not lie from the decision of the supreme court on a east: 
there must be a special verdict or bill of exceptions. Wright va. Douglass. 

3 How. 418; Sturgia vs. Merry, 3 How. 418; Livingston va. Raduliff, ;; 
Com. 189; S. C, 3 How. 416; King va. Dennis, 3 How. 419. 

The section as last amended, allows appeals to be taken to the court of 
appeals, in a greater number of cases than formerly. The principal cases 
denying appeals, are the followlDg: Candee vs. Lord, 2 Coms. 268; Lan. 
sing etal.vB. Russell etal., id. 563; Cruger vH. Douglass et al., id. 671 ; 
Selden vs. Vermilyea, 1 Corns. 534; S. C, 8 How. 338; Tilley vp. Philips, 
1 Coma. 610; S. C, 3 How. 864; Grovervs. Coon, 1 Corns. 536; S. C, 3 
How, 341; Selden vs. Yermilyea, 1 Com. 634; S.C.jSHow. 338; Van De- 
water vs. Kelsey, 1 Com. 533; S. C, 3 How. 838; Marvin vs. Seymour, 1 
Com. 535; S. C, BH0W.S41; Harris agt. Clark et al., eiecutors, 4 How. 
78; Lansing and others agt. Russell and others, id. 213; Cruger vs. Doug- 
lass and others, id. 215; Duane vs. The Northern Railroad Company, id. 
364; Anonymous, id. 80; Carpenter agt. Carpenter, id. ISD; S. C., 2 Code 
Rep, S3; Ihinham and another agt, Nicholson, 4 How. 140; Swarthout and 
others ^, Curtis and others, 5 How, 198; En6s and others agt, Thomas i 
Hunter, id. 359; McMabon and wife agt . Harrison, id. .330; Blair vs. DU- 
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luye, 8How. 422; Like agt. Gibson, id. 420; S. C, 2 Com. 188; Shei 
etaJ.Ts. Feltetal., 2 Com. 186; S. C.,3now.42£iSliermiuielal.TB.D4' 
gett sod Green, id. 426; HsEelton uid wife vb. Wakeman et al., id. 857; 
Spalding Ts. KingBlund, id. 837 ; Waicmao th. Price, 3 Com. 334. 
See secUons 323 to 343 induslve, and Dotes, 
§ 12. The court of appeals may reverse, affirm, or 
dify the judgment or order appealed from, in -whole or 

ip. part, and as to any or all of the parties ; and its judgmeirt 
shall be remitted to the court below, to be enforced ac- 

j cording to law. 

After a remittitur bas been regularly wnt to the conrt below, tUto 
loses jurisdiction of the cause. Dreaspr tb. Brooks, 2 Com. 665; S. C. 
How. 207; MarUn vs. Wltoon, 1 Com, 240; Fraior et al. vs. WeBtorn,* 
How, 285, 

But tlie court does not lose jurisdiction natil the rtmittitor !a actnallj 
filed with the clerk of the court below. Bnrkle vs. Luce, 1 Com. 239; S. 
C, 3 How. 239. 

Wlwre the judgment of the court helow Ib reTersed by the defatilt 
either party, the remittitur should not be sent to the coart below 
Ihia ooiirtBhai!otherwisedirect,nntll ten days after notice of the ol 
or reversal shall have been served on the attorney or the (tarty in defki 
Lyme vs. Ward, 1 Cora. 581. Hnle 17 of Oonrt of Appeals. 

Where the appeal is diimissed the code does not authorUe a retnltl 
McParlan agt. 'WBtson, 4 How. 128. 

See Enles of the Court of Appeals 11, 16, 17. 
f §13. There skall be four terms of the. couTt of appeals, 
each year, to be held at the capilol tn the city of Mbany, 
] the first Tuesday of January, the fourth Tuesday of Mai 
' the third Tuesday of June, and the third Tuesday of Septem- 
ber, and continued for as long a period as the public interests 
may require. 

.Additional terms shall be appointed and held at the same 
■ place by the court when Ike public interest requires it. The 
court may, by general rules, provide what causes shall have 
preference on the calendar, 

A motion npoo notice will not be granted by default, where it interfei 
with the power of the court in eont rolling (heir calendar. Grain, adm**, 
agt, Rowley, 4 How. 79; Wilkin and another agt. Pearce, Id. 

Where a dclliult was opened the court imiweed as coDditiuna, payment 
the taxable coats of the term and of opposing the motion, and a counsel /a 
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Bf fifty dollars for altendiDg prepared to arguo the ci 
ren, lCom,131. 



§ 14. The concurrence of Jive judges is necessary io V^°-u^^°l 
nounce a judgment. If Jive do not concur, tne case must be^^,^, 
re-heard. But no mwe than two re-hearings shall be had, 
and if, pn the second re-hearing, Jive judges do not concur, the AmeodHi 
judgment shall be affirmed. 

tjnder tho new Constitution of this State, it is the right and the duty of 
a judge of the cottrt of appeals to take part in the detertninntiun of causes 
brought ap for review from a Kubordiiiate court of which he was a member, 
and in the decision of which he took part in the court below. Pierce va. 
Delamater, 1 Com. 17 

Where judgment Is pronounced in open court withont any dissent at the 
timRj neither party can attack such judgment on the ground that five 
judges did not concur in their private comniltations. Mason agt. Jones and 
ottwTB, 5 How. IIS; S. C, 8 Com. 376. 

5i 1 5. If at a term of the court of appeals, proper and B\,ariffi.io 
convenient rooms, both for tlie consultation of the judges ri™n»,*D. 
and the holding of the court, with furniture, attendants, 
fuel, lights and stationery, suitable and sufficient for the 
transaction of its business, be not provided for it, in the '^*- 
place where by law the court may be held, the court may 
order the sheriff of the county to make such provision, 
and the expense incurred by him in carrying the order 
into elTect, shall be a county charge. 

^16. The court of appeals may he held in other buildings cmn may 
than those designated by law as places for holding courts, andeaiopia™ 
at a different place in the some city from that at which it is"^^^^' 
appointed to be held. Jiny one or more of ike judges may Q^-p^^ 
joum the court, with the like effect as if all were present. AinLded 
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TITLE III. 

Of the Supreme Court, Circuit Courts, and Courts of 

Oyer and Terminer. 

Skchon 17. E.iiflting Btatntory provisions, as to t^roi and bnnDew oTtlH 
courts repealed, and order of supreme court Bxiiig the 
terras, Jtc, abrogated. 

18. (Jeneral terms preseritiod. 

19. Number of jud);;(>s to give Juilgtnent. 

20. Special terms, circuit courts, and courla of oyer and terminer, 

prescribnd. 

21 . Cirooit wurts and oyer and terminer bold together. 

22. Designation of times and placesof lidding ciiuna; bow made, 
28. Extraordinary general and special terms, and oyer and ter- 
miner,- how appointed. 

^. Places of holding tlie courts. 

25. Publication of appointment thereof. 

26. When judgeR not assigned may hold the courtE. 

27. Duties of judges as to business out of court. 

28. Booms, fuel, kc; how furnished. 

; ^17. [Sec. 15.] All statutes now in force, providing for 

in the designation of the times and places of holding the ge- 
ibe '^^^^ *^*i special terms of the supreme court, and the circuit 
*" courts and courts of oyer and terminer,and of the judges who 
L shall hold the 8ame,are repeaIe(j,froni and after the first day 
■^- of July, one thousand eight hundred and forty-eight ; and 
the order of the supreme court, adopted July fourteen, one 
thousand eight hundred and forty-seven, prescribing the 
times and places of holding the general and special terms 
of the court, and the circuit courts and courts of oyer and 
termiuer, during the residue of the year one thousand 
eight hundred and forty-seven and for the years one thou- 
sand eight hundred and forty-eight and one thousand eight 
hundred and forty-nine, and assigning the business and 
dutiesthereoftotheseveral judges of the court is, from and 
after the first day of July, one thousand eight hundi'ed and 
forty-eight, abrogated ; and the provisions of this title are 
substituted in place thereof. 

Tho supreme court as now organised has the jurisdictional powers o; 
late supreme court and court of chancery combined, and this jiiriidlctiq 
extends throughout the state. Sherman et al. vs. Felt et al., 2 Com. 1 
S. C. 3 How. 425 ; Blacknuir agt. Tan Inwager, 5 How. 367. 



CODE OF PROCEDURE. 

^18. [Sec. 16.] At least fuur general terms of the su-Graent 
preme court shall be held annually in each judicial dis- «''''« 
trict, and as many more as the judges in such district J^olenlied 
shall appoint, at such times and places ag a majority of 
the judges of such district shall appoint. 

^ 19. [Sec. 17.] The concurrence of a m^ority of theNwnheroi 
judges holding a general term, shall be necessary to pro- «"« imig- 
nounce a judgment. If a majority do not concur, the case 
shall be re-heard. 

^ 20. [Sec. 18.] Tliere shall be at least two terms of the gpociBi 
circuit court and court of oyer and terminer held annually euiicoum 
in each of the counties of this state, and as many more terms of o?" * 
thereof, and as many special terms as the judges of each p^'^*"'''"' 
judicial district shall appoint therein, but at least oneABfiuw 
special term shall be held annually in each of said counties. 
Fulton and Hamilton shall be considered one county for 
the purposes of this section. 

§21. [Sec. 19.] Circuit courts, and courts of oyer and ^^^ 'j-"' 
terminer, shall be held at the same places, and com-S^hcw 
menced on the same day. Anlnd^ 

4| 23. [Sec. 23.] The governor shall, on or before the first j^j,,,,,. 
day of May, one thousand eight hundred and forty-eight, by lima a.id 
appointment in writing, designate the times and places of boWing" 
holding the general and special terms, circuit courts, and °™'=- 
Tiourts of oyer and terminer, and the judges by whom they Amfnded 
shall be held ; which appointment shall take effect on the 
first day of July thereafter, and shall continue until the 
thirty first day of December, one thousand eight hundred 
and forty-nine. The judges of the supreme court of each 
district shall, in lilte manner, at least one month before 
the expiration of that time, appoint the times and places 
of holding those courts for two years, conamencing on the 
first day of January, one thousand eight hundred and fifty, 
and so on, for every two succeeding years, in their respec- 
tive districts. 





k 



12 CODE OF PROCEDURK. 

Eiimoriii- ^23. [Scc. 2i.] Thc govemor may also appoiflt cstraor- 

^™^-diiiary general and special terms, circuit courts, and courts 

^°^. of oyer and terminer whenever, in his judgment, ttie pub- 

^nud. lie good shall require it. 

HM«d( ^ 24. [Sec. 25.] The places appointed within the several 

•™™' counties, for holding the general and special termsj circuit 

,An»mi«i courts and courts of oyer and terminer, ihall be those designated 
IWfl, 1851. •' " ° 

by statute for holding county or circuit courts. If a room for 

holding the court in such place shall not be provided by the su- 
pei visoTS, it may be held in any mom provided for that purpose, 
by the sheriffy as prescribed hy section liDenty-tight. 

General and special terms nf the supreme or county courts 
ond circuit courts and courts of oyer and terminer, may be 
adjourned to be held on any future day, by an entry to be 
made in the minutes of the court ; and juries may be drawn 
and summoned for an adjourned circuit or county court, or an 
' adjourned court of oyer and terminer, and causes may be no- 

ticed for trial at an adjourned circuit or county court, in the 
same manner as if such courts were held by original appoint- 
ment. 
PubiicBiion ^ ^^- t^^"- ®^1 Every appointment so made, shall be 
of^awoini- immediately transmitted to the secretary of state,who shall 
cause it to be published in the newspaper, printed at Alba- 
ny, in which legal notices are required to be inserted ,at least 
once in each week, for three weeks before the holding of 
any coiu't in pursuance thereof. The expense of the pub- 
lication shall he paid out of the treasury of the state. 
Tfjen §26. [Sec. 38.] In case of the inability, for any cause, of 

iSSi^T a judge assigned for that pui-pose, to hold a special term or ' 
*• oomu. circuit court, or sit at a general term, or preside at a court 
' ' of oyer and terminer, any other judge may do so. 
'D«i«Dr §27. [Sec. 30,] The judges shall at all reasonable time, 
Wnen when not engaged in holding court, transact such other 
mun. business as may be done out of court. Every proceeding 
j^eniied commenced before one of the judges, in the first judicial 
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district, may be continued before another, with the same 
effect as if commenced before him. 

§ 28. [Sec. 31.] The supervisors of the several counties ^^™'^ 
shall provide the courts appointed to be held therein with ^"eJ^' 
room, attendants, fuel, lights and stationery, suitable and 
sufficient for the transaction of their busiuess. If the su- 
pervisors neglect, the court may order the sheriff to do so ; 
and the expense incurred by him in carrying the order 
into effect, when certified by the court, shall be a county 
charge. 

Section flily-one applies this section to tho superior court of the cKy of 
How-Tork. 

TITLE IV. 

Of the County Courts. 

Section 29. Repeal of exiBting statutes definine their jurfadiction, 
SO. Their jurisdiction. 

Bl. General terms, when held. Notice to be published. 
82. Jurors, how drawn and Bummoned. 

^ 29. [Sec. 32.] All statutes now in force, conferring or J^^i^^ "' 
defining the jurisdiction of the county courts, so far as they E^n^e', 
conflict with this act, are repealed ; and those courts shall {™. "" 
have no other jurisdiction than that provided in the next 
section. But the repeal contained in this section shall not 
affect any proceedings now pending in those courts. 

^ 30. [Sec. 33.] The county court has jurisdiction in iheTheirjant- 
following special cases, hut has no original civil jurisdiction 
except in such cases: is4o, tesL 

1 . Civil actions in which the relief demanded is the reco- 
very of a sum of tnoney not exceeding jive hundred dollars, 
or the recovery of the possession of personal property not ex- 
ceeding in value Jive hundred dollars, and in which all the 
defendants are residents of the county in which the action is 
hrought at the time of its commencement: subject to the right 
of the supreme court upon special motion for good cause 
shovm to remove any such action to the supreme court before 
trial. 
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S. 7%e exclusive power to review in the first instance^ a 
judgmeiU rendered in a civil action by a justice* s court in the 
county y or by a justices* court in cities j and to affirm^ rever$e 
or modify such judgment: 

3. The foreclosure or satisfaction of a mortgage^ and the 
tale of mortgaged premises situated within the c&unty^ and 
the collection of any deficiency on the mortgage remaining 
unpaid^ after the sale of the mortgaged premises- 

4. The partition of real property situated within the coun- 
ty: 

5. The admeasurement of dower in land situated within 
the county: 

6. The sale J mortgage or other disposition of the real pro- 
perty situated within the county ^ of an infant or person oj 
unsound mind: 

7. To compel the specific perform^ancej by an infant^ heir 
or other person^ of a contract made by a party who shall have 
died before the performance thereof' 

8. The care and custody of the person and estate of ti lu- 
natic or person of unsound mindy or an habitual drunkard^ 
residing within the county: 

9. The mortgage or sale of the real property situated withr 
in the county ^ of a religious corporation^ and the disposition 
of the proceeds thereof: 

10. To exercise the power and authority heretofore vested 
in such courts of common pleas^ over judgments rendered by 
justices of the peace^ transcripts of which have been filed in 
the offices of the county clerks in such counties: 

11. To' exercise all the powers and jurisdiction conferred 
by statute upon the late courts of common pleas of the oounty^ 
or the judges or any judge thereof respecting ferries jfi^heriesy 
turnpike roads^ wrecks^ physicians^ habitual drunkards^ im- 
prisonedy insolvent, absent, concealed or non-resident debtors, 
gaol liberties, the removal of occupants from state lands, the 
laying out of railroads through Indian lands, and upon ap- 
peal from the determination of commissioners of highways, 
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and all other powers and jurisdiction conferred by statute^ 
which has not been repealed, on the late court of common 
pleasofthe county, or on the county court, since the late courtt 
of common -pleas were abolished, except in the trial and de- 
termination of civil actions; and to prescribe the manner of 
exercismg such jurisdiction, when the provisions of any sta- 
tute are incoTisistent with the organization of the county 
court: 

12. To remit fines and forfeited recognizances in the same 
cases and like ?nanner as such power was given by law to 
courts of common pleas. But the first subdivision of this sec- 
tion shall not apply to the county court of the counties of 

1 Kings, Albany, Monroe and Erie. 

13. To grant new trials, or affirm, modify or reverse judg- 
ments in actions tried in such court upon a bill of exceptimis 
or case made subject to an appeal to /Ae supreme court. 

^31. [Sec. 34.] The county court is always open for the Te-mt 
transacHon of any business for which no notice is required to be 
given to an opposing party. At least two terms in each county ms^i 
for the trial of issues of law or fact, and as many more as the. 
county judge shall appoint, shall be held in each year at the 
places in the counties respectively designated by statute for 
holding county or circuit courts, on such days as the county 
judge shall from time to time appoint, and may continue as 
long as the court deem necessary. 

J^otice of such appointment shall he published in the state Notice i 
paper at least four weeks before any such term, and also in a *^- 
newspaper, if any, printed in the county; so many of such 
t^rms as the county judge shall designate for that purpose, 
in suck notice, may be held for the trial of issues of law, and 
hearing and decision of motions and other proceedings at 
which no jury shall be required to attend. 

§ 32. [Sec. 37.] Jurors for the county courts and courts Jmonii 
of sessions shall be drawn from the jury box of the county,"""""' 
and summoned in the same manner as for the trial of is- Aneiid. 
sues at a circuit court. 
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TITLE V. 

' Of ike Superior Court and Court of Common Pleas, in 
the city of New-York, and the Mayor^ and Recor- 
der:!? Courts in other cities. 

Sbctioh 33. JoriBdiction of tbo Coarts named in lliis title. 

M. Court of Commim Picas for. New-Tork liss power to review 

jndgraents of the Murine and Justices' Courts. 
S5. Gener&l and ■peeia)t«miBofthe Superior Court and CoiOnMO 

Pleas to be appointed. 
86. By whom held, 

37. Judgments where giren, 

38. Concurrence of two judges necessary, 

39. Criers, how appointed. Salaries, how fixed. 
iO. Supenor Court, of whom to eousist, 

41. Three justices of Superior Court to be elected. 

43. How voted for. 
4S. How claKsifled. 

44. Expiration of terms and vacancies Iiow fllied. 
48, Powers of Judges and their salaripB, 

4<t. Terms of Superior Court and by whom held. 

47, Certain civil auits may bo transferred from lie Supreme to 

the Superior Court. 

48, Jurisdiction of Superior court in snch cases. 

49, Judges to hesr/or two years, »utt9 trtnsl^rred from Supreni 



"" (| 33. [Sec. 39. j Tie juriadiction of the superio/court ol 
the city of New- York, of the court of common pleas for 
the city and county of New- York, of the mayors' courts 
of cities, and of the i-ecordeis' coui'ts of cities, shall ex- 
tend to the following actions : 

1, To the actions enumerated in section one hundred 
and twenty-three and one hundred and twenty-four, when 
the cause of action shall have arisen, or the subject of the 
action shall be situated, within those cities respectively j 

2. To all other actions where all the defendants shall 
reside, or be personally served with the summons within 
those cities respectively, except in the case of mayors' and 
jrecorders' courts of cities, which courts shall only have 
jurisdiction where all the defendants shall reside within 
the cities in which such coui'ta are respectively situated. 
The supreme court shall have power and authority to re- 
move, by order, into the said supreme court, and the same 
power and authority to change the place of trial to any 
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•other county of this state, of any transitory action pending 
in said superior court, or court of common picas for the 
city and comity of New-York, which it would have, had 
such action been commenced in said supreme court ; such 
order for removal and for change of place of trial shall 
be made in the supreme court upon motion and on filing 
a certified copy of such order in the office of the clerk of 
the said superior court, or of the said court of common 
pleas, such cause shall be deemed to be removed into the 
supreme court, which shall proceed therein as il' the same 
had originally been commenced there ; and the clerk of 
either of said courts in which such order shall be filed, 
shall forthwith deliver to the clerk of the county in which, 
by such order, the trial is ordered to be had to be filed in 
his office, all process, pleadings, and proceedings relating 
to such cause. 

3. To actions against corporations, created under the 
laws of this state, and transacting their general business, 
or keeping an office for the transaction of business, within 
those cities, respectively, or established by law therein, 
or created by or under the laws of any other state, gov- 
ernment or country, for the recovery of any debt or da- 
mages, whether liquidated or not, arising upon contract 
made, executed, or delivered within the state, or upon 
any cause of action arising therein. 

The jarisdiction of tb[9 coart exlenda to all ihe actiona enumerated in 
ECC. 123, (sec, 103,) when the canse of action shall have arisen, or the sub- 
ject of the action aball be situated withio the city of Ncw-Tork. And to 
all other actions, where all the defendants shall reside, or he personallj 
eerved with the summons, within IMa city. Cashmere Vs. Crowall and De 
Wolfjl Sand. 715; 8.0. 1 OodeBep. SSiCasevs. Ohio Idb. Co., 2 Code 
Hep. 82. 

And the court wOl not sanotimi any attempt hy fraud or misrepjesenla- 
tion, to bring a party within its jurisdiction. And where a party has thos 
been served with the process, such service was on motion set aside. Carpen- 
ter vs. Spooner, 2 Sand, 717; S. 0. 2 Code Rep. 140; Fisher and others us, 
■Iffl^^tis, 2 Sand. 660; S. G. 2 Code Hep. 62. 
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A. plitiotlff residing out oT the c)l7 of New.Tork, tbongh witbin this MK 

gWe security fur coats. Gardner vs. KoILj, 2 Sand. 632. 
Tliis court Bs now constituted, is co-ordinate with the aapreme court, 

The decisions of the latter thoogh not authoritative, are to be treated irilli 

gretit deference and respect. Ford vb, Babcocfe, 2 Sand. 616. 
^ 34. [Sec. 40,] The court of common pleas for tbeot^ 
^iew Jurts^nd county of New- York shall also have power to retiMf 
|qH™i^and the judgments of the marine court of the city of New-T(fti, 
''°"^' -and of the justices' courts in that city. 
'^" '^ 35. [Sec. 41.] The superior court of the city ©f New- 

'"i*'™. York, and the court of common pleasj for the city and conn- 
JTe^in' '*y of New- York, shall within twenty days, appoint gencml 
"'■^" and special terms of those courts respectively, and prescribe 

the duration thereof; and they may, from time to time, 

respectively, alter such appointments; and hereafter oo 

■fees shall be paid for any service of a judge of either of 

those courts. 
B,«hom '^36. [Sec. 42.] A general term shall be held by at least 

two of tile judges of those courts respectively, and a spe- 
'bial term by a single judge. 
judimenu ^ 37. [Scc, 43.] Judgments lipon appeal shall be glv^ 
•o. st the general term; all others, at the special term. 

codew- ^38. [Sec. 44,] The concurrence of two judges shall be 
w^"ju°E« necessary to pronounce a judgment at the general term. 

If two do not concur, the appeal shall be re-heard. 
S^SS" k 39- A crier shall be appointed by the superior couft. 

ol the city of New-York, and by the court of common pleWh] 
£S^ for the city and county of New-York respectively, to hold 

'his office during the pleasure of the court. He shall re- 
KlJ'Sd. ceive a salary to be fixed by the supervisors of the city 

and county of New-York, and paid out of the county 

treasury. 
soparinr (, 40. The supcrlor court of the city of New- York sha] 

court, or 1 r J I 

J^J," from the first day of May, one thousand eight hundred 
J^^ forty-nine, consist of six justices. 

^41. Three justices of such superior court, in addil 
lioei of iQ. to the justices now holding office, shall be elected by thej 
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electors of the eity and county of New- York, at the annual 'J^J^ ** 
charter election to be held in that city on the second Tues- p^j 
day of April, one thousand eight hundred and lorty-nine, 

§42. Such justices shall be voted for together on oneHowvowa 
ballot, which shall be distinct from any other ballot at ^^^ 
the same election, and deposited in a separate box, mark- 
ed " superior court." The votes shall be canvassed and 
certified in the same manner as the votes for the recorder of 
the city of New-York, and a certificate thereof shall be filed 
with the secretary of state. 

§ 43. The justicea so elected shall, immediately after n<iw cui- 
the votes are canvassed, be classified by lot, to be publicly 
drawn by the register and clerk of the city and county of lais. 
New- York, in the presence of the mayor or recorder of 
the city of New- York, and the certificate of such drawing 
and classification shall be signed by such register and clert 
and by the attending mayor or recorder, and filed in the 
offices of the register and clerk. The classes shall be num- 
bered first, second, and third, according to the term of ser- 
vice of each J the first class being that which has the 
shortest time to serve. The term of offices of each of such 
justices shall commence on the first day of May one thou- 
sand eight hundred and forty-nine, and the term of the 
justice of the first class shall expire on the thirty-first day 
of December, one thousand eight hundred and fifty-one ; 
of the justice of the second class, on the thirty-first day of 
December, one thousand eight hundred and fifty-three ; 
and of the justice of the third class, on the thirty-first day 
of December, one thousand eight hundred and fifty-five. 

\ 44. After the expiration of the terms of office under Eipiraiim 
such classification, the term of oflice of all the justices of and vaa*. 
the superior court of the city of New-York shall be six ^°^- 
years ; and any vacancy occurring in the offices created Pmm«i 
by this title, shall be filled in the manner prescribed for 
filling vacancies in the office of the present justices. 
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Ptoweis of ^ 45. The justices elected pursuant to this title, subject 
their sak. to the provisious contained in section forty-nine, shall have 



the same powers, and perform the same duties, in all re- 
i8«o. spects, as the present justices of such superior court, and 

shall receive the same salaries payable in like manner. 
TeriM of ^ 46 . A general term of the superior court may be held by 
coinvjnd any two of the six justices thereof, and a special term by 
*»«'*• any one of them ; and general tod special terms, one or 



ST*^ more of them, may be held at the same time. 

^^ this ^ct, that from and after the jlrst of May, 1849, shall 
fl^tS^ be placed upon the calendar- of the supreme court at any 
court to the creneral or special term thereof, to be held in the city of 

roperior ox 

eoort. New- York, and which shall be in readiness for hearing on 
PM«5d questions of law only, or are equity cases, may by an or- 
der of that court or of the judge holding such special term 
be transferred to said superior court of the city of New- 
York, and to be heard at the general term thereof, here- 
inafter provided for. 

This section amended by striking off the three last words. Session Laws, 
1861, page 8, chapter 2. 

Jj^«- § 48. The said superior court shall have jurisdiction of 
SK every suit so transferred to it, and may exercise the same 
nich cases, p^^^^g jj^ respcct to cvcry such suit, and any proceedings 
J^jJ^ therein, as the supreme court might have exercised, if the 

suit had remained in that court. 
Judges to k 49. It shall be the special duty of the three justices to 
tw^eSl be elected under the provisions of this title and of their 
ferredflpom succcssors, to dcvotc their time and labors, for the term of 

sapreme ^ t . -i ■• 

•*"*• two years, from the first of May one thousand eight hun- 
p»«ted dred and forty-nine, to the hearing and determination of 
the suits transferred from the supreme court and for that 
purpose they, or any two of them, shall hold a general 
term of the said superior court, of at least two weeks in du- 
ration, in each month of the year, except the month of 
August. 
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Section fbrty-nino has been repealed. Session Lows, 1851, page 8, cliap- 
ter2. 

§ 50, Appeals from tlie judgments of the superior court app*"' » 
in such suits, may be taken to the court of appeals, in the'™''- 
same manner as from the judgments of the superior courtp««d 
in actions originally commenced therein. 

^ 51 . The provisions of section twenty-«ight of this act, ^"J!™ *• 
shall apply to the said superior court. "E!l" 

Sections forty to fifty-one inclnaive, originally passed March 24, 1849. P""«l 
Seswon Laws, 18*9, page 188, chapter 124. 
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TITLE VI. 

Of the Courts of Justices of the Peace. 

cnoiiG2. Gcpeal ofeertain exiattog provisions. 

53. Jurisdiction of these courts. 

54. Jurisdiction in civil actions limited. 
66. Answer of title to land. 

66. Undertaking therein. 

67. Suit before Justice lo be disconlinaed. Costs. 

68. Proceedings if undertaking not given. 

69. The same. 

60. New action in supreme court ; pleadings therein, 

61. Costs of action in supreme court. 

62. Proceedings where several causes of action, and anscci 

as to one. 
63.* Docketing justices' judgments, and cSbct thereof, 
64, Rules injustices' courts, 
HrLK 1- The pleadings. 

2, Pleadings, how put in. 

3, Complaint. 



^i, what to contain. 

6, Demurrer. 

7, Proceedings in demurrer. 

8, Plaintifftoprovehiacaso, if defendant do not appear. 

9, Proceedings in action on account or Inatniment Tor the psj- 
meuE of money only. 

10. Yarlance, when disregarded, 

11. Amending pleadings. 

12. Eiecntion, when issuable and returnable. 

13. Execution on justice's judgment docketed. 

14. Requiring party to exhibit his account, 

15. Certain provisions applicable to these courts, 

§52. [Sec. 45.] The provisions contained in sections two, r 
three and four, of the article of the Revised Statutes, entitled "? 
"Of the jurisdiction of justices' courts," as amended by sec- 
tions one and two, of the act concerning justices' courts, is 
passed May 14, 1840, and the provisions contained in sec- 
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UoxiB 59 tQ 669 of the same article, both inelusive, ate re- 
pealed, and the provisions of this title substituted in place 
thereof. But this riepeal shall not affect any action here- 
tofore commenced in a court of a justice of the peace. 
JSJ^**" ^ k 53. [Sec. 46.] Justices of the peace shall have civil 
coum. jurisdiction in the following actions, and no other : 
Am^ed 1 . An action arising on contract for the recovery of 

1849} 1851. 

money only, if the sum claimed do not exceed one hun- 
dred dollars; 

2. An action for damages for an injury to the person, 
or to real property, or for takings detaining, or injuring 
personal property, if the damages claimed do not exceed 

one hundred dollars; 

« 

3. An action for a penalty not exceeding one hundred 
dollars, 

4. An action commenced by attaclj^ment of property, as 
now provided by statute, if the debt or damages claimed 
do not exceed one hundred dollars ; 

5. An action upon a bond, conditioned for the payment 
of money, not exceeding one hundred dollars, though the 
penalty exceed that sum, the judgment to be given fo^ the 
sum actually due. Where the payments axe to be nciade 
by instalments, an action may be brought for each instal- 
ment as it becomes due ; 

6. An action upon a surety bond taken by them, though 
the penalty or amount claimed exceed one hundjred dol- 
lar ; 

7. An action on a judgment rendered in a court of a 
justice of the peace, or of a justices' or other inferior court 
in a city where such action is not prohibited by section 
71; 

8. To take and enter judgment on thjB ooi^essicmof a 
d^ndant where the amount confessed shall not exceed 
two hundred and fifty dollars, in the manner prescribed 
by article eight, title four^ chapter two, of part tiiree of 
the Bevis^ Statutes ; 
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9. An action for damages for Jmud m the sale, purchase 
or exchange of personal property if the damages claimed do 
not exceed one hundred dollars. 

Ajnatioe of tbe peace has jurisdiction to try an ocl Ion for wilfully neg- 
lecting or refusing to issu(^ an execution ou a judgment recovered before tba 
defendant as a justice of the peace. Van Tleck vs. Buirougha sad other?, 
6 Barl>. Ul. 

Where an inferior court has onoo acquired jurisdiction, it will not iose it 
by Eubscqueut error or irregularity. Ilard vs. Shipman, 6 Barb. 621 ; £ve- 
litt vs. Lisk, 1 Code Rep. 71. 

The Bummons sliould alaXe the alleged cause«f action. Ellis vs, Herrit, 
2 Code Hep. 68, 

The plaiulifi' must prove li is demand; he cannot enter judgment on de- 
flmlt of the defendant, Mnscott vs. Killer, 1 Code Rep. 53 ; Smith vs. Fal- 
coner, 1 Code Rep. 120. 

The Ttli sub-division of this section controls the Qrst subdivision. Miles 
n. Winslow, 3 Code Kcp. 44. 

A justice of the peace had no power lo take judgment by conTeasion) for 
a sum greater than one hundred dollars, under the Code of 181S, Daiuela 
and others agt. Hinkstone, 6 How. S22. 

(j 54. [Sec. 48.] But no justice of the peace shall have Jm 
cognizance of a civil action, '"i 

1 . In which the people of this state are a party, ex- 
cepting for penalties not exceeding one hundred dollars; 

2. Nor where the title to real property shall come in 
question, as provided by sections 55 to 62, both inclusive ; 

3. Nor of a civil action for an assault, batt*ry, ialse 
imprisonment, libel, slander, malicious prosecution crimi- 
nal conversation, or seduction j 

4. Nor of a matter of account, where the sum total of 
the accounts of both parties, proved to the satisfaction of 
the justice, shall exceed four hundred dollars; 

6. Nor of an action against an executor or administra- 
tor, as such. 




Sbonld the joint accounts exceed tour huniJ red dollars, and IhejnEtice 
give judgment, it is not void for want qf jnriadiction. Lamoure vs. Caryl, 
4 Denio, 370. 

^ 55, [Sec. 48.] In every action brought in a court of a™ 
justice of the peace where the title to real property shall '*"*■ 
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come iu question, the defendant may, either with c 

out other matter of defence, set forth in ^hia answer, bbt"" 

matter showing that such title will come in question. Sneh 

answer shall be in writing, signed by the defendant or his 

attorney, and delivered to the justice. The justice shal 

thereupon cifuntepsign the same, and delive.r it to 

plaintiff. 

Tho answer cannot he amended In the BnprCue court in matters or si 
stance. Wcnden agt. MLtcheU and others, 5 How. 424. 

A reply is not necessary on tlie part of tile plnintiff, and if put in i 
rtrioken out. MoNamara agt. Bitely, 4 How. 44] S. C, 2 Code Eep. J2. 

§ 66. [Sec. 49] Jit the time of answering, ike defendant 
shall deliver to the justice a written undertaking, executed b 
>* (rf least one sufficient surety, and approved by Ike justice to ti 
effect that if the plaintiff shall, within thirty days ihereafttr, 
deposite with the justice a summons and complaint in an acHon 
in the county court, for the same cause, the defendant zoill, 
within ten days after such deposite, give an admission m»J 
writing of the service thereof. 

Where ike defendant was arrested in the action before tht ~ 
justice, the undertaking shall further provide, that Ke will at 
all times render himself amenable to the process of the com 
during the pendency of the action, and to such as may I 
issued to enforce the judgment therein. In case of failure t 
comply with ike undertaking, the surely shall be liable, j 
exceeding one hundred dollars. 

If the defendant omits, nithiu the prescribed tjmc, to admit serrice dTHs 
gnnunons and complaint, the court cannot grant leave to admit sery 
thereof. Davis agt. Jones, 4 How. 340^ S. C, S'Code Bop. 6 

in ^ 57. [Sec, 50,] Vpon tke delivery of the undei taking to tht 
- justice, the action before him shall be discontinued, and each\ 

party shall pay his own costs. . The costs so paid by either pari 

I shall be allowed to him, if he recover costs in the action to b/m 

brought for the same cause in the county courts. If no such I 

action be brought within thirty days after the delivery of thei I 
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undertalcing,the defendant's costs before the justice may be re- 
covered of the plaintiff. 

^58. [See, 51.] If the undertaking be not delivered to Procfai. 
the justice, he shall have jurisdiction of the cause, and ■'■^"ahii.j 
sliall proceed therein j and the defendant shall be preclud-* 
ed, in his defence, from drawing the title in question. 

^59. [See. 52.] If, however, it appear on the trial^ from Tin. Mme. 
the plaintiff's own showing, that the title to real property ^^^oAd 
is in question, and such title shall be disputed by the de-'^"' 
fenilant, the justice shall dismiss the action, and render 
judgment against the plaintiff for the costs. 

§ 60. When a suit before a justice shall be discontinued by Now «- 
(he delivery of an answer and undertaking, as provided in ^™ 
sections fifty-jive, fifty-six and fifty-seven, the plaintiff may 
prosecute an action for the same cause, in the county court, ■^"^ '°*'- 
and shall complain for the same cause of action only on which 
he relied before the justice; and the answer of the defendant \ha^' 
shall set up the same defence ojily which he made before the 
justice. 

See nates to gectlon Qlty-fivc supra. 

§ 61. [Sec, 53.] ]f the judgment in the county court be for 9°'^°^'^- 
ihe plaintiff, he shall recover costsj if it be for the defenda?it,'^l^™ 
he shall recover costs, except that upon a verdict he shall pay ^^^.^^ 
costs to the plaintiff, unless the judge certify that the title to^^' 
real property came in question on the trial. 

§62. [Sec. 55.] If,in an action before a juslice, the plaintiff i-r<xcBi- 
have several causes of action, to one of which the defence of title '^^jJi'^f 
to real property shall be interposed, and as to such cause, the fiswer d|- 
dtfendanl shall ansraer and deliver an undertaking, as pro-™"- 
vided in sections fifty-five and fifty-six, the justice shall dis- Amendai 
continue the proceedings as to that cause, and the plaintiff may 
commence another action therefor in the county court. Ms to 
the other causes of action, the justice may continue his prO' 
ceedings. 
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j^cc?* ^ ^^- t^®*^' ^^■] -* justice of the peace, on the demand of 

'i2f^ae°i'' ^ party in whose favor he shall have rendered a judgmentj 
™ ■ shall give a transcj-ipt thereof, which may be filedand dock- 

^Ig"*^ eted in the office of the clerk of the county where the judg- 
ment was rendered. The time of the receipt of the tran- 
script by the clerk shall be noted thereon and entered ia 
the docket; and, from that time, the judgment shall be a 
judgment of the county court. A certified transcript of 
BU.ch judgment may be filed and docketed in the clerk's 
office of any other county, aud with the like effect, in 
every respect, as in the county where the judgment was 
rendered; except that it shall be a lien, only from the 
time of filing and docketing the transcript. But no such 
judgment for a less sum than twenty-five dollars, exclu- 
sive of costs, hereafter docketed, shall be a lien upon, or 
enforced against real property. 

The transcript must corrcEpond with Ihc judgmotit as reepectB the names 
and number oi' plaintiffs and defendants. Simpkins vs. Page, 1 Code Rep. 

lor. 
Rniu in k ^'*- The following rules shall be observed in the oourta 

^^^"' of justices' of the peace : 

isu. *■ 

TiH piMd. '^^® pleadings in these courts are ; 

'■*■ 1. The complaint by the plaintiff; 

2- The answer by the defciidant. 



piMdiojci The pleadings may be oral, or in^mting; if oral the 

'*™'"""^ substance of them shall be entered by the justice in hiS' 

docket ; if in writing, they shall be filed by him, and a' 

reference to them shall be made in the docket. 



The complaint shall state, in a plain aud direct manner, 
the facts constituting the cause of action. 
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4. 

The answer may contain a denial of the complaint, or aiuww- 
of any part thereof, and also notice in a plain and direct 
manner, of any facts constituting a defence." 

5. 
Pleadings are not required to be in any particular form, ^^^^'' 
but must be such, as to enable a person of common under- "™"^ 
^nding to know what is intended. 

i 

Either party may demur to a pleading tif his adversary, Denmnor. 
or any part thereof, when it is not sufficiently explicit to 
enable him to understand it, or it contains no cause of ac- 
tion or defence, although it be taken as true. 

7. 

If the court deem the objection well founded, it shall Ptoceed- 
order the pleading to be amended, and, if the party refuse «""'™- 
to amend, the defective pleading shall be disregarded. 



-, In case a defendant does not appear and answer, the pimniiir » 
plaintiff cannot recover, without proving his case. Sil'du' 

9. 

In an action or defence, founded upon an account or an Pmcefa- 
instrument for the payment of money only, it shall be suf- 1,'™ ""^f"" 
fieient for a party to deliver the account or instrument to rl)^*^""" 
the court, and to state, that there is due to him thereon SoCoy 
from the adverse party a specified sum, which he claims 
to recover or set off. 

10. 

A variance between the proof on the trial, and the alle- VMiancB, 
gations in a pleading, shall be disregarded as immaterial, 'fB"^""- 
unless the court shall be satisfied, that the adverse party 
bas been misled to his prejudice thereby. 



L 
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11. 

Amending ^^ pleadings may be amended at any time before the trialj 
^ ^' or during the trial^^ or upon appeal^ when by such amendment 
i^^ended substantial justice vnll be promoted. If the amendment be 
made after the joining of the issue^ and it be made to appear 
to the satisfaction of the court^ by oath^ that an adjournment 
is necessary to the adverse party in consequence of such 
amendment^ an adjournment shall be granted. The court 
may also^ in its discretion^ require as a condition of an 
amendment the payment of costs to the adverse party. 

12. 

Execution, Exccutioii mav be issued on a judgment heretofore or 

when una- " w 

MtSrSbie J^^J^^after rendered in a justice's court, at any time within 
five years after the rendition thereof, and shall be return- 
able sixty days from the date of the same.c 

13. 

Execution If the judgment be docketed with the county clerk, the 

on justices' 

judgment exccutiou shall be issued by him to the sheriflF of the coun- 

dooketed. *^ - « 

ty, and have the same effect, and be executed in the same 
manner as other executions and judgments of the county 
court, except as provided in section 63. 

14. 
Requiring The court may, at the joining of issue, require either 

qarty to 

exhibit his party, at the request of the other, at that or some other 

account. x ./ / x / 

. specified time, to exhibit his account on demand, or state 
the nature thereof as far forth as may be in his power, 
and in case of his default preclude him from giving evi- 
dence of such parts thereof as shall not have been so ex- 
hibited or stated. 

15. 
Certain [Scc. 57.] The provlsious of this act, respecting fonos 
appuc^bie of action, parties to actions, the rules of evidence, and the 

to these 

^'^^^' times of commencing actions, shall apply to these courts. 
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a All defects in the process are waived by an appearance and answering 
without objection. Heilner vs. Barras, 8 Code Rep. 17. But see Cornell 
& Wilbur vs. Smith, 2 Sand. 290, as to assistant justices' courts in New- 
York. 

b The plaintiff may amend his complaint on an adj.oumed day, even in a 
point touching the jurisdiction of the court. Woolley vs. Wilber, 4 Denio, 
570. 

c The execution may be renewed, on the last day it has to run, so as to 
retain the lien thereof upon property levied on by the constable, sufficient 
to satisfy the execution, and which he has on hand for want of bidders. 
Chapman v^r. Fuller and Wark, 7 Barb. 70. 



TITLE Vn. 

Of Justice^ and other Inferior Courts in Cities. 

Chapter I. The marine court of the city of New-York. 
II. The justices' courts in the city of New- York. 

III. The justices' courts of cities. 

IV. General provisions. 

Chapter I. 

The Marine Court of the city of JSTew-York. 
Section 65. Its jurisdiction. 

§ 65. rSec. 58.1 The marine court of the city of New-itsjuriidic- 

lion. 

York shall have jurisdiction in the following cases, and 

^_ ^xi,^^. Amended 

no Other : i849. 

1. Inactions similar to those in which courts of justi- 
ces of the peace have jurisdiction, as provided by sections 
53 and 54. 

2. In an action upon the charter or a by-law of the cor- 
poration of the city of New- York, where the penalty or 
forfeiture shall exceed twenty-five dollars, and not exceed 
one hundred dollars. 

3. In an action between a person belonging to a vessel 
in the merchant service, and the owner, master or com- 
mander thereof, demanding compensation for the perform- 
ance, or damages for the violation of a contract for servi- 
ces on board such vessel, during a voyage performed, in 
whole or in part, or intended to be performed, by such 
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vessel, though the sum demanded exceed one hundred 
dollars. 

4. In an action by or against any person belonging to 
or on board of a vessel in the merchant service, for an as- 
sault and battery or false imprisonment, committed on 
board such vessel, upon the high seas, or in a place with- 
out the United States, of which the ordinary courts of law 
of this state have jurisdiction, though the damages de- 
manded exceed one hundred dollars. But nothing in this 
or the last preceding subdivision of this section, shall 
give the court power to proceed in any of the cases therein 
referred to, as a court of admiralty or maratime jurisdic- 
tion. 

Chapteh n. 

The Justices' Courts, in the city of New-York. 

Seclioa 06. Their jurisdiction. 

*- §66. [Sec. 59.] The assistant justices' courts in the city 
of New-Tork, shall hereafter be styled the justices' courts 
in the city of New- York, and shall have jurisdiction in 
the following cases : 

1. Inactions similar to those in which justices of the 
peace have jurisdiction, as provided by sections 53 and 64. 

2. In an action upon the charter or a by-law of the cor- 
poration of the city of New-York, where the penalty or 
forfeiture shall not exceed one hundred dollars. 

An Bsalstant juatice'a court, isn court of a justice of the peace, Vfit*un the 
moaoiug of the section of the code which regulates actions on jadgmonts. 
And an action may be hrought on a judgment recovered before the code of 
procednre took effect, within two years after its rendition. McGuire vs. 
Gallagher, 2 Sand. 402; S. C. 1 Code Eup. 127. See notes tosectioo sisty. 
four supra. 



J 
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ChapTeh III. 
The Justices' Courts 'of Cities- 

GT. Tlieir Jorisdlttlon. 

67. [Sec. 60.] The justices' courts of cities, shall have TtBirjori 
jurisdiction in the following cases, and no other : 

1. In actions similar to those in which justices of theie49. 
peace have jurisdiction, as provided by sections 53 and 54. 

2. In an action upon the charter or by-laws of the cor- 
porations of their respective cities, where the penalty or 

I forfeiture shall not «KC€cd one hundred dollars. 
t Chaptee IV. 

^ General Provisions. 

Sedtioii 08. Sections 56 to 64 applied to the courts embraced 



I ttis title. 
; to sixty- s 



^68. [Sec. 61.] The provisions of sections fy^ly-Jtve 
Jour, both inclusive, relating to forms of action, to pleadings, t 
the timis of commencing actions^to the rules of evidence,toiUing^™'^ 
and docketing transcripts of judgments, to their effect, and the 
mode of enforcing them, and to proceedings where title to real i^ tasi. 
property shall come in question, shall apply to the courts em- 
braced in this title; except that, after the discon/inuatice of the 
actions in the inferior court upon an answer of title, the new 
action may be brought either in the supreme court, or in any 
other cou't having jurisdiction thereof, and except also that in 
the city and county of J^ew-York, a judgment for twenty -five 
dollars or over, exclusive of costs, the transcript wherecfis dock- 
eited in the office of the clerk of that county shall have the 
same effect as alien, and be enforced in the iome manner as and 
be deemeda judgment of the court of common pleas for the city 
and county of JVeie-York. 
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PART 11. 

OP CIVIL ACTIONS. 

TITLE I. Of thbir Form. 

II. Of the Time of Gommenoiho them. 

III. Of the Parties. 

IV. Of the Place of trial. 

y. Of the Manner of Gommencinq thim. 
VI. Of the Pleadings.* 
VII. Of the Provisional Remedies. 
VIII. Of the Trial and Judgment. 
IX. Of the Execution of the Judgment. 
X. Of the Costs. 
XI. Of Appeals. 
XII. Of the Miscellaneous Proceedings. 

XIII. Actions in Particular Gases. 

XIV. PROvmoNs Relating to Existing Suits. 
XV. General Provisions. 

TITLE L 

Of the Form of Civil Actions. 

* Section 69. Distinction between actions at law and suits in equity, and 

forms of snch actions and suits, abolished. 
70. Parties to an action, how designated. 
71*. Actions on judgments, when and how to be brought. 
72. Feigned issues abolished, and order for trial substituted. 

Mitinction \ 69, fSec. 62.1 The distinction between actions at law 

between * ^ -* 

uSS^Sd" ^^d suits in equity, and the forms of all such actions and 

^^tj^ and suits, heretofore existing, are abolished ; and there shall be 

' tucha^ In this state, hereafter, but one form of action for the en- 

tions and ' . ' 

■mte abd- forcement or protection of private rights and the redress 
i^ended ^jf private wrongs, which shall be denominated ' a civil 
action. 

Although the code has abolished the distinction between legal and equi- 
table remedies, it has not changed the inherent difibrence between legal and 
equitable relief. Fritz agt. Hepburn and others, 6 How. 188 ; McMaster et 
al. agt. Booth, 4 How. 427 j Hill vs. McCarthy, 3 Code Rep. 49. 

Parties to h '^^' [S^c. 63.] lu such actiou, the party complaining 
hS^dSg- shall be known as the plaintiflF, and the adverse party as 

the defendant. 
Actions in k "^l- [Sec. 64.] No actlou shall be brought upon a judg- 
w^?^^ ment rendered in any court of this state, except a court of 
brought, a justice of the peace, between the same parties, without 
i8*»- leave of the court for good cause shown, on notice to the ad- 
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verse party; and no action on a judgment rendered by a 
justice of the peace, shall be brought in the same county 
withiB five years after its rendition, except in case of Ma 
death, resignation, incapacity to act, or removal from the 
county, or that the process was not personally served on the 
defendant, op on all the defendants, or in case of Uie death 
of some of the parties, or where the docket or record of 
such judgment is or shall have been lost or destroyed. 

A justice's jadgmeut recovered before the code took efifcct, ia not within 
the prohibiljon referred to in this section. McGnire vs. G«lla.Eher, 2 Sand. 
402. 

^73, [Sec. 65.] Feigned issues are abolished; and instead 
thereof, in the cases where the power now exists to order a , 
feigned issue, or when a question of fact, not put in issue by 
the pleadings, is to be tried by a jury, an order for the trial 
may be made, stating, distinctly and plainly, the question 
of fact to be tried, and such order shall be the only au- 
thOTity necessary for a trial. 

Feigned 1890681037 still be ordered by the court in certain cases. Anonj- 
3, 6 How. 3(K. See Supiema Court Rules, 7:, 78, 74. 
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TITLE n. 

Of the time of commencing civil actions. 

sa, I. Actions in general. 

II. Actions for the recovery of real property. 

IIL Actioaa, other than for the recovery of real property. 

IT. General proviaions. 

Chapter I. 
The time of commencing actions in general. 



^73. [Sec. 06.] The provisions contained in the chapter rcpcbi of 
of the Revised Statutes, entitled " Of actions and the times limii""" 
of commencing them," are repealed, and the provisions of I^b."^*^ 
this title are substituted in their stead. This title shall not 
extend to actions already commenced, or to cases where 



i„, 



»•] 



34 CODE OF PROCEDUltE. 

the right of action has already accrued ; but the statutes 
now in force shall be applicable to such cases, according 
to the subject of the action, and without regard to the 
form. • 

The proyisioiis of this section have no application to the 110th (90th) sec- 
tion infra. But if applicable, they do not change its construction, or pre- 
yent it from applying to a case where the right of action accrued, and the 
action was commenced after the code went into operation. Wadsworth ys. 
Thomas, 7 Barb. 445. 

Tim© fOT § 74. [Sec. 67. J CivU actions can only be commenced iviihin 
hmitetion. ffie pcHods prescribed in this titlcj after the cause of action shall 
i34g! have accrued^ except where^ in special casesy a different limiia- 
tion is prescribed by statute^ and in the cases mentioned in sec-- 
tion seventy-three. But the objectum that the action was not 
commenced within the time limited^ can only be taken by an- 
swer. 

Chapter H. 

The time of commencing actions for the recovery of real 

property. 

Seotiov 75. When the people will not sue. 

76. When action cannot be brought by grantee frc»n the state. 

77. When actions by the people or their grantees to be brought 

within twenty years. 

78. Seisin within twenty years, when necessary in action for real 

property. 

79. Seisin within twenty years, when necessary in action or de- 

fence founded on title to or rents of real property. 

80. Action must be commenced within one year after entry, or 

within twenty years afWr right of entry. 

81. Possession when resumed. Occupation deemed under legal 

title, unless adverse. 

82. Occupation under written instrument or judgment, when 

deemed adverse. 

83 . What constitutes adverse possession, under written instrument 

or judgment. 

84. Premises actually occupied, under claim of title, deemed to 

be held adversely. 

85. What Cbnstitutes adverse possesion under claim oi title 

not written. 

86 . Relation of landlord and tenant , as affectii^ adverse possesion. 

87. Right of possession not affected by descent cast. 

88. Certain disabilities excluded from time to commence actions. 

whentha h '^^' The pcoplc of this State will not sue any person 
SmSe.^^ for, or in respect to any real property, or the issues or 
leS^ profits thereof, by reason of the right or title of the people 
to the same unless^ 
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1. Such right or title shall have accrued within forty 
I years before any action or other proceeding, for the same 

shall be commenced ; or unless, 

2, The people, or those from whom they claim, shall 
have received the rents and profits of such real property, 
or of some part thereof, within the space of forty years. 

In action bronght by the people of the state t« locoTcr real properly, the 
derendant pleaded the fact that the people, or thoso from whom they claimed 
had Dot received the rents and profits of such real property, or of some part 
thereof, within the space of fotty years, and snch pleading held good. The 
People (■H. William Arnold, manuscript opinion of Chief Justice Bronaon. 

^76. No action shall be brought for, or in respect to, m™ k- 
real property, by any person claiming by virtue of letters i» brougiii 
patent, or grants from the people of this state, unless the g^'"" 
Game might have been commenced by the people as herein piuwi 
Bpecifled, in case such patent or grant had not been issued 
or made, 

§ 77. When letters patent or grants of real property m™ w- 
shall have been issued or made by the people of this state, ^o^« « 
and the same shall be declared void by the determination b,^u' hi" 
of a competent court, rendered upon an allegation of a^^y 



take, or ignorance of a material fact, or wrongful detaining, ' 
or defective title, in such case, an action for the recovery 
of the premises so conveyed, may be brought either by the 
people of this state, or by any subsequent patentee or 
grantee of the same premises, his heirs or assigns, within 
twenty years after such determination was made ; but not 
after that period. 

ij 78. No action for the recovery of reSl property, or forseiita 
the recovery of the possession thereof, shall be maintained ™™t 
unless it appear that the plaintiff, his ancestor, predecessor ^'^^* 
or grantor, was seised or possessed of the premises in ques- "Jl"^*^ 
tlon, within twenty years before the commencement ofp"" . 
such action. ""^- 
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!S^iiin ^ ^^- ^^ cause of action or defence to aa action found- 

^^^J ed upon the title to real property, or to rents or servioea 
eunry m out of the Same, shall be effectual, unless it appear that, 
fclUSrf on*^^ person prosecuting the action, or making the defence, 
^^uot' '^^ under whose title the action is prosecuted or the defence 
^j!°' is made, or the ancestor, predecessor or grantor of such 
^«d person, was seised or possessed of the premises in (question, 
within twenty years before the comnutting of the act in 
respect to which such action is prosecuted or defeno* 
made. 
iSitiB § 80. No entry upon real estate shall be deemed suf- 
™lSSt flcient, or valid as a claim, unless an action be commenced 
S^°tii™ thereupon within one year after the mailing of such entry, 
'^''uner ^^^ within twenty years from the time when the right to 
iSi^°^ make such entry, descended or accrued. 
IMS. ^ 81 .' In every action for the recovery of real property^ 

w™™™ or the possession thereof, the person establishing a legal 
oIlM^kiion title to the premises, shall be presumed to have been pos- 
dor legal sessed thereof within the time required by law ; and the 
•Avme. occupation of such premises by any other person, shall be' 
Pnitss deemed to have been under and in subordination to the 
legal title, unless it appear that such premises have been 
held and possessed adversely to such legal title, for twen- 
ty years before the commencement of such action, 
Oeeopa- ^ 82. Whenever it shall appear that the occupant, op 
w™i1i " those under whom he claims, entered into the possession 
oijuiis- of premises under claim of title, exclusive of any other 
*^J^^ ^. right, founding such claim upon a written instrument, as 
being a conveyance of the premises in question, or upon 
the decree or j.udgment of a competent court ; and that 
there has been a continued occupation and possession of 
the premises included in such instrument, decree or judg- 
ment, or of some part of such premises, under such claim, 
for twenty years, the premises so included shall be deem- 
ed to have been held adversely, except that where the 
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premises 80 included consist of a tract divided into lota, 
[the possession of one lot shall not be deemed a possession 
■of any other lot of the same tract. 

ij 83, For the purpose of constituting an adverse posses- ^»i ™ 
41on, by any person claiming a title founded upon a writ-^^^p^ 
"ten instrument, or a judgment or decree, land shall be fuimmH^ 
deemed to have been possessed and occupied in the fol- m™i.^' 
lowing cases : p^,^ 

1. Where it has been usually cultivated or improved ;'^' 

2. Where it has been protected by a substantial inclo- 
■Kue; 

3. Wliere, although not inclosed, it has been used for 
the supply of fuel or of fencing timber, for the purposes 
of husbandry, or the ordinary use of the occupant ; 

4. Where a known farm or a single lot has been partly 
Improved, the portion of such farm or lot that may have 
been left not cleared, or not enclosed according to the 
nsual course and custom of the adjoining country, shall 
be deemed to have been occupied for the same length of 
time as the part improved and cultivated. 

^84. Where it shall appear that there has been anptemiMi 
actual continued occupation of premises, under a claim of "i^npied, 
title, exclusive of any other right, but not founded wponaSLmodu. 
written instrument, or a judgment or decree, the premises ^"i^J."^" 
BO actually occupied and no other, shall be deemed tOp^_ 
have been held adversely. '^''■ 

^ 85. For the purpose of constituting an adverse posses- whw ™n- 
Bion, by a person claiming title not founded upon a ^Tit-^^'J"' 
ten instrument, or a judgment or decree, land shall be^nti'^i 
deemed to have been possessed and occupied in the fol- *" °°' • 
lowing cases only : 'ms. 

1. Where it has beea protected by a substantial enclo- 
sure; 

2. Where it has been usually cultivated or improved- 

^86. Whenever the relation of landlord and tenant Kfi"i"" "' 
shall hat'e existed between any persons, the possession ot '^™'' " 
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(he tenant shall be deemed the possession of the landlord, 

" until the expiration of twenty years from the termination 
of the tenancy ; or where there has been no written lease, 
until the expiration of twenty years from the time of the 
last payment of rent ; notwithstanding that such tenant 
may have acquired another title, or may have claimed to 
hold adversely to his landlord. But such presumptions 
shall not be made after the periods herein limited. 

^ 87. The right of a person to the possession of any real 

1^, property, shall not be impaired or affected by a descent i 
being cast in consequence of the death of a person in pos- 
session of such property. 

i.- ^ 88. If a person entitled to commence any action for 
the recovery of real property, or to make an entry or de- 

._ fence founded on the title to real property, or to rents or 
services out of the same, be at the time such title shall 
first descend or accrue either ; 
1. Within the age of twenty-one years, or, 
2., Insane, or, 

3. Imprisoned on a criminal charge, or in execution 
upon conviction of a criminal offence, for a term less than 
for life, or, 

4. A married woman; 

The time, during which such disability shall continue, 
shall not be deemed any portion of the time in this chap- ' 
ter limited for the commencement of such action, or th« 
making of such entry or defence ; but such action may be 
commenced, or entry or defence made, after the period of . 
twenty years, and within ten years after the disability 
shall cease, or after the death of the person entitled who 
shall die under such disability : but such action shall not ' 
be commenced, or entry or defence made after that period. 
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Chapter III. 

, The time of commencing actions other than for the re- 
covery of real property. 

iSbctidh SQ. Periods of limitation prescrilied. 

90. Within twenty years. 

BI. WiHiioHK years. * 

92. Within three years. 

98. Within two yeara. 

94. Within one year. 

95. When canso of action accmed, in an action upon a current ac- 

96. Actions for penalties, tic, hj any person who will ane, when 

to1ie brought. 

97. Actions for relief, not before provided for. 

9S. Actions by the people, subject to the same limitation, 

^89. [Sec, 69.] The periods prescribed in section seventy- ^•':j^ 

9 four for the commencement of actions otlier than for the ""^ 

recovery of real property, shall be as follows : '**"■ 

^90, [Sec, 70.] Within twenty years : win 

1. An action npon a judgment or decree of any court of yean 
the United States, or of any state or territory within the i^h. 
United States. 

2. An action upon a sealed Instrument. 

^91. [Sec. 71.] Within six years : wi.i 

1. An action upon a contract, obligation or liability, ';^"^ 

express or implied ; excepting those mentioned in section ^^*''' 



2. An action upon a liability created by statute, other 
l*&an a penality or forfeiture. 

3. An action for trespass upon real property. 

4. An action for taking, detaining or injuring any goods 
tor chattels, including actions lor the specific recovery of 
^Iwrsonal property, 

. An action for criminal conversation, or for any other 
*■ injury to the person or rights of another, not arising on 
contract, and not liereinafter enumerated. 

6. An action for relief, on the ground of fraud; in ca- 
ses which heretofore were solely cognizable by the court 
* of chancery ; the cause of action in such case not to be 
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deemed to have accrued, until the discovery by the aggriev- 
ed party, of the facts constituting the fraud. 
^92. [Sec. 72.] Within three years: 

1. An action against a sheriff, coroner or constable, np- 
)n a liability incurred by the doing of an act in his offi- 
cial capacity, and in virtue of iiis office, or by the omis- 
flioa of an official duty ; including the non-payment of 
money collected upon an execution. But this section shall 
not apply to an action for an escape. 

2. An action upon a statute, for a penalty or forfeitnre, 
where the action is given to the party aggrieved, or to 
such party and the people of this state, except where the 
statute imposing it prescribes a diJferent limitation. 

, [Sec. 73.] Within two years: 

1, An action lor libel, slander, assault, battery, or false 
imprisonment. 

2. An action upon a statute, for a forfeiture or penalty 
to the people of this state. 

ic ^94. [Sec. 74.] Within one year : 

1. An action against a sheriff or other officer, for the 
escape of a prisoner arrested or imprisoned on civil pro- 



(j 95. [Sec. 75.J In an action brought to recover a balance 
,. due upon a mutual, open and current account, where there 
^ have been reciprocal demands between theparties, the cause 
of action shall be deemed to have accrued from the time of 
I the last item proved in the account on either side, 
br ^96. [Sec. 76.] An action upon a statute for a penalty or 
iy forfeiture, given in" whole or in part to any person who will 
prosecute for the same, must be commenced within one 
year after the commission of the offence ; and if the action 
he not commenced within the year by a private party, it 
may be commenced within two years thereafter, in behalf 
of the people ot this state, by the attorney-general or the 
district attorney of the county where the offence was com- 
mitted. 
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^97. [Sec.77.| Anactionforre]ief,nothereinbeforepro- AciiMufoi 
Tided for, must be commenced within ten years after the ^^J^'foT" 
cause of action shall have accrued. 

ij93. [Sec. 78.] The limitations prescribed in this chapter AeiioMb, 
shall apply to actions brought in the name of the people J|^'''^|^ 
of this state or for their benefit, in the same manner as to '"^'•'™' 
actloD^ by private parties. i84b. 

CHAPTEa IV. 

General Provisions as to thetime of commencing Actions. 

BaoTioH 90. "WTien actloQ dectncd to have been cnmmonced. 

100. Exception, where defendant is out of the state. 

101. Exception, as lo persons ander dlsabiCties. 

102. PrOYiaott whete person entitled, dies before llie lltDitation 

expiree. 

103. In suits b; aliena, time of Wftr to be deducted. 

104. Provision, where judgment has heeu reversed. 

105. Time or stay of action bj ixOo'")^'")* "r statutory prohibitjoD 

to be deducted. 

106. Disability must exist when right of actionaecmed. 

lUT. Wharelwoor more disahilitieSr limitation docs not attach, 

till all removed. 
108. This title, not applicable to bills j Sc, of corporations, or to 

^. 109. Nor toaetions i^jainst directors or stMkholders of monied 

Hk corporations or banking aaaociationa. Limitations in such 

^^^ cases prcBcribed. 

H 110. Acknowledgment or new protniae must be in wriHng. 

' § 99. [Sec. 79.] Jin action m commenced as to each de-yncn m- 
fendant when the summons is served on him, or on a co-defen- «i w ban 
dant, who is a joint contractor, or otherwise united in interest, ™'^^ 
with him, ib«, ibsi- 

Jln atterrvpt to eom/mence an action, is deemed' equivalent to 
the commencement thereof, within the meaning of this title, 
when the summons is delivered, with the intent that it shall be 
actually served, to the sheiiffor other officer of the county, in 
which the defendants, or one of them, usually or last resided; 
cr if a corporation be defendant, to the sheriff, or other officer 
of the cotenty, in which such corporation was established by 
law, or where its general business was transacted, or where it 
kept a« office for the transaction of business. But such an 
attempt must be followed by the first publication of the sum- 
mons, or the service thereof within sixty days. 
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A suit is not deemed commenced, bo as to iDstitute a proceediog 
the act to abolish imprisomuent far debt, liefore tho rimmoDS ia served 
the dercndaiit, there beliig neither persoaal service or palillcation. Leetl^l 
Averell, 1 Sand. 731 ; McEwena, ex'r, vs, Public Administrator, 8 CoM^ 
Eep. 139. 
Eieepiion MOO. fSec. 80-1 I f, wheu tke cuvse of action sHoll oi 

where it- ' f- 1 J1 J 

SulrfuiS "^""w' ""y peno") h& shall be out of the state, such action moff 
^"'"' be commenced within the times herein respectively limited after 
Amenioit the return of such person into this state; and if , after such 
cause of action shall have accrued, such person shall depart 
from and reside out of this state, the lime of his absence shall 
not be deemed or taken as any part of the time limited for the 
commencement of such action. 
Eieepiioo ^101. [Sec.81.] If a persoTi entitled to appeal oT bring 
SHdiMM- "'^^^'"^ mentioned in the last chapter, except for a penalty 
"'"' forfeiture, or against a sheriff" or other officer for an escaptfi 
Ameddw! be at the time the cause of action accrued, either: 

IB4B, 16SL •' ' 

I. Within the age of twenty-one years; or 
3. Insane; or 

3. Imprisoned on a criminal charge, or in execution under 
the sentence of a criminal court, for a term less than his 
tural life; or 

4 . ^ married woman ; 
The time of such disability is not a part of the timelimiti 

for the commencement of the action, except that the pi 

within which the action must be brought, can not be ext\ 

more than ^ve years by any such disability, except infancgfl 

nor can it be so extended in any case longer than one year\ 

after the disability ceases. 

wwJ'per- ^ ■"*^' [^*^- 82.] If a person entitled to bring an actii 

^ ^^'" die before the expiration of the time limited for the com- 

tionci. mencement tliereof,and thecaiise of action survive, an action 

may he commenced by his representatives, after the expira- 

iu». tion of that time, and within one year from his death- If-i 

person against whom an action may be brought, die befc 

the expiration of the time limited for the commencement 

thereof, and the cause of action survives, an action may 
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be comttienced against his executors or administrator, after 
the expiration of that time, and within one year after the 
issuing of letters testamentary, or of administration. 

^103. [Sec. 83.] Whenapersonshall beanaliensubject'°^=^™ 
or citizen of a country at war with the United States, the^|°'j, 
time of the continuance of the war shall not be part of the "" 
period limited for the commencement of the action. 

^104. [Sec. 84.] If an action shall be conamenced within ^™"™ 
the time prescribed therefor, and a judgment therein for the^^^' 
plaintiff be reversed on appeal, the plaintiff, or if he die and 
the cause of action survive, his heira or representatives 
may commence a new action within one year after the re- 
versal, 

^105. [Sec. 85,] When the commencement of an action ^^'°''jjj_ 
shall be stayed by injunction, or statutory proliibition, the^'iniulori-"' 
time of the continuance of the injunction or prohibition fo be ci^" 

ducitd. 

shall not be part of the time limited for the commencement Amended 

of the action ^ ' ,_ 

DtabBl^ 

^ 106, [Sec, 86.] No person shall avail himself of a dis-Xn'^w 
ability nnless it existed when his right of action accrued. ^c°ru«l!' 

§107. [Sec. 87.] When two or more disabilities shall^;i^di^ 
co-exist, at the time the right of action accrues, the limi- mu.i'bJ'M- 
tation shall not attach until they all be removed. AmcJed 

^ 108. [Sec. 88.] This title shall not affect actions tOThi.iiiio 
enforce the payment of bills, notes or other evidences ofMhriw 
debt issued by monied corporations, or issued flr put in "f "'i™"- 
circulation as money. ^"^ "'""■ 

^ 109. [Sec. 89.] This title shall not affect actions against ^°i'™ 
directors or stocltholders of a monied corporation, or bank- r^cior*,*^. 
ing associations, to recover a penalty or forfeiture imposed, ^°;jf"' 
or to enforce a liability created by law; but such actions St?!^ 
must be brought within six years after the discovery, by ^^'™),^''^ 
the aggrieved party, of the facts upon which the penalty ^jf^" 
or forfeiture attached, or the liability was created. m^f'^ 

\ 110. [Sec. 90.] No acknowledgment or promise shall Arknow- 
be sufficient evidence of a new or continuing contract, ""=* 
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promiie wliereby to take the case out of the operation of this title, 
^e in unless the same be contained in some writing signed by ^ 

vniting. 

party to be charged thereby ; but this section shall not al- 
^?^^ ter the eflfect of any payment of principal or interest. 

See section 73, supni and notes. 



TITLE III. 

Of the parties to civil actions. 

Section 111. Action to be in the name of the real party in interest. 

112. Assignment of a thing in action not to prejudice a defbnoe. 

113. Executor or trustee may sue without the persons benefiiuallgr 

interested. 

114. When married woman is party, her husband to be j<nBed, 

except, &c. 

115. Infant to appear by guardian. 

116. Guardian, how appointed. 

117. "Who may be joined as plaintiffs. 

118. Who may be joined as defendants. 

119. Parties united in interest, when to be jomed. When One cfr 

more may sue or defend for the whole. 

120. Plaintiff may sue in one action the different parties to com- 

mercial paper. 

121. Action when not to abate by death, marriage, or other disa- 

bility, &c. Proceedings in such case. 

122. Court when to decide controversy, or to order other parties 

to be brought in. 

Action 10 § 111. [Sec. 91.] Every action must be prosecuted in the 
J^ of name of the real party in interest ^ except as otherwise provided 
** int«»^ ifi section one hundred and thirteen^ but this section shall not 
Amended be dccmcd to authorise the assignment of a thing in action not 
arising out of contract. 

The payee of a promissory note endorsed the same, and placed it in the 
bank for collection, and the bank transferred the same to another bank, for 
the same purpose ; held^ that the latter had not such a title to the note as 
to be able to bring an action and collect the same. Van Namee and others 
agt. The President &c. of the Bank of Troy, 5 How. 161. 

But where a draft was owned by the bank, payable to the order of W. 
B. S., their cashier '^for the said bank." and the coniplaint alleged the 
fkct ; held J on demurrer, the action was well brought. The Camden Bank 
vs. Rodgers & Britton, 4 How. 63 j S. C, 2 Code Rep. 45. 

Jiot real party to the action how plead. Bentley vs. Jones and Allen, 4 
How. 202 J Russell vs. Clapp, 3 Code Rep. 64. 

The objection that plaintiff is not the real party, may be taken by de- 
murrer in certain oases. Wallace et al. agt. Eaton et al., 5 How. 99. 

Where the defendant succeeds against the nominal plaintiff on the record, 



CODE OF PROCEDURE. 45 

the real party is liable for defendant's coats. Giles ngt. Ilalbert, 5 How. 
919. 

As to the assignnieDt of tlic rigLt of iclion for tort, eco Kellogg n. 
Church, 3 Code Rep. 63. 

§ 112. [Sec. 92,] In tlie case of an assignment of a thing Aaiign. 
in action, the action by the assignee shall be without preju-[l'^||B^'| JJ- 
dice to any set-off or other defence existing at the time of^^^t' ' 
or before notice of the assignment ; but this section shall not j^^^^^^^ 
apply to a negotiable promissory note or bill of exchange, ^^*- 
transferred in good faith, and upon good consideration, 
before due. 

§113. [Sec. 93.] ^n execut'fT or administrator fa ti-ustee of "^"^^^ 
an express trust, or a person expressly authorized by slatuiey^J!^, 
may suEfWitkout joining mth him the person for whose bcnefttMntant 
the action is prosecuted. A trustee of an express trust, within iiiiere.ted. 
the meaning of this section, shall be construed to include a 
person vrith whom or inwkosename a contract is made for the ^-^^^^^ 
benefit ofajiother. 

This section (first clause) is an enactmeat of the rnlc rcapecting parties, 
which has always prevailed in courts ofequity) and it should he applied, as 
far aa practicable, according to the principles adopted in those courts. 
GriQneletal.Ta. Schmidt and Balchen, 2 Sand. Kl6. 

§ 114. [Sec. 94.] When a married woman is aparty, Aerwh™ « 
husband must be joined with het, except that, I^'^'^hus^ 

1. When the action cimcems her separate property, she inay , J b^io\s" 
sue alone: 

•2. When the action is between herself and her husband she j^,'"^'^ 
may sue or be sued alone : 

But where her husband cannot be joined with her, as herein 
provided, she shall prosecute or defend by her next friend. 

Wife niay sue for a limited divorce without neit friend. Shore vs. Shore, 
3 Sand, 715; Tippel agt. Tippel, 4 How. 340; Contra, Coit vs. Coil, 4 How. 
232;S.C., 2CodeEep. 94. 

Where the wife is defendatit in an action for divorce she is entitled to an 
allowance for her support pending the litigation, and to a farther snm to 
defend the action. Hallock agt. Eallock, 4 How. 160. 

A next l^iend is not necessary when the iofaiit wife is not sole plaintiff. 
Uulbert and wife agt. Newell, 4 How. 03. 
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J^**J,y §115. [Sec. 95.] When aninfantis a party, he must ap- 
*"*'^^^^ pear by guardian, who may be appointed by the court in 
fended which the actiou is prosecuted, or by a judge thereof, 
or a county judge. 

The guardian for infant plaintiff must be appointed before summons is 
issued. Hill agt. Thatcher, 3 How. 407. 

For forms of petition for appointment of guardians. 2 Barb. Ghanc. 
Prac. 887-&-9. 

Judgment taken against infant d6fendant on defkult, wiU be set aside on 
motion, without imposing terms. Eellog vs. Elock, 2 Code Rep. 28. 

Guardian § 116. [Scc. 96.] The gtuLrdiau shall be appointed asfol- 

pointed lows: 

Amended 1 . When the infant is plaintiff j upon the application of 

X851. 

the infant J if he be of the age of fourteen years ^ or if under 
that age^ upon the application of his general or testamentary 
guardian^ if he has any^ or of a relative or friend of the in- 
fant. If made by a relative or friend of the infant^ notice 
thereof must f/rst be given to such guardian^ if he ha^ one^ if 
he has nonCy then to the person with whom such infant resides: 
2. When the infant is defendant ^ upon the application of 
the infant y if he be of the age of fourteen yearsy and apply 
within twenty days after the service of the summons. If he 
be under the age of fourteen j or neglect so to apply ^ then upon 
the application of any other party to the action^ or of a rela- 
tive or friend of the infant y after notice of such applicatym 
being first given to the general or testamentary guardian of 
such infant y if he has cne^ if he has none then to the infant 
himself if over fourteen years of agCy or if under that agCj to 
the person with whom such infant resides. 

Order of appointment of guardian. 2 Barb. Ghanc. Prac. 390. See Su- 
preme Gourt, Rules 65, 66, 57, 68. 

Who may § 117. [Scc. 97.] AH persous having an interest in the 
plaintiffs, subject of the action, and in obtaining the relief demand- 
ed, may be joined as plaintiffs, except as otherwise pro- 
vided in this title. 



bejoin^L % 118. [Sec. 98.] Any person may be made a defendant, 

defendants. 

i^ended who has or claims an interest in the controversy, adverse 
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to the plaintiff, or who is a necessary party to a complete 
determination or settlement of the questions Involved 
therein. 

^119. [Sec. 99,] Of the parties to the action, those who PsriiM 
are united in interest must be joined as plaintiffs or defend- jj^h^J, t, 
ants; but if the consent of any one, who should have been ^"^' 
joined as plaintiff, cannot be obtained, he may be made a J'^a'"^'^ 
defendant, the reason thereof being stated in the com- 
plaint, and when the question is one of a common or gene- 
ral interest of many persons; or when the parties are 
very numerous and it may be impracticable to bring "llfore™" 
them all before the court, one or more may sue or defend Si™fci' 
for the benefit of tlie whole, 

^ 120. [Sec. 100.] Persons severally liable upon the same PioiDiiff 
obligation or instrument, including the parties to bills of .^^^u""" 
exchange and promissory notes may, all or any of them, be ^^^a. 
included in the same action, at the option of the plaintiff. ' ^'™" 

As to nhat Dicta should be stated in tlie complaint. Spelmon and others 
agt. Welder and otiiers, 5 How. 5. 

See Session Lawa, 1833, p, 489; Session Laws, 1835, p. 248; Miller vs. 
McCagget al. 4HQ1,35; Paiae rs. ClwM ct al. id. 5B3; Flutner vs. John- 
son et al. 3 id. 176 ; The Bank of Genesee vs. Field, 19 Wen. 643 ; Walace 
et »i. Bgt. Eaton et al. 6 How. 99. 

§ 121. [Sec. 101.] No action shall abate by the death, aod™ 
marriage or other disability of a party, or by the transfer J|^=t|»|^^J 
of any interest therein, if ihe cause of action survive or con- J^'' ^. 
tinne. In case of death, marriage, or other disability of a "'^' 
party, the court, on motion, at any time within one year ^^"^' 
thereafter, or afterwards on a supplemental complaint may '""'' *"° 
allow the action to be continued by or against his repre- ^^i^*^ 
sentative or successor in interest. In case of any other 
transfer of interest, the action shall be continued in the 
name of the original party; or the court may allow the 
person to whom the transfer is made to be substituted in 
the action. 
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An adminiBtrator Off li deceased plaintiff may have leave to continue the 
action if the cauae survive. Wing vs. Ketcham, 8 How. 385; S. G. Code 
Rep. 7. 

So far as this section is made applicable to suits^ commenced before the 
code to<^ effect and to transfers of interest made before that time is uncon- 
stitutional. Yrooman agt. Jones, 5 How. 369. 

whentode- ^ ^^"^^ [Sec. 102.] The court may determine any controversy 

Soverayfor bHwecfC the parties before it, when it can be done vnthout prejur 

other par- dice to the rights oj^ others, or by saving their rights, btd when a 

brought in. complete determination of the controversy cannot be had without 

j^nded the prcsence of other parties, the cowt must cause them to if 

brought in, And when, in an action for the recovery^ of red 

or personal property, a person, not a party to the action, hut 

having an interest in the subject thereof makes application to 

the court, to be made a party ^ it may order him to he brought 

in by the proper amendments 

A defendant, against whom an action is pending vpon a 
contract, or for specific, real, or personal property, vuiy ata/ny 
time before answer, upon affidavit, that a person, not a party 
to the action, and without collicsion with him, makes against 
him a demand for the same debt, or property, upon due rwOce 
to such person, and the adverse party, apply to the court for an 
order to substitute such person in his place, and discharge him 
from liability to either party on his depositing in court the 
amount of the debt, or delivering the property, or its value, to 
such person as the court may direct; and the court may, in its. 

discretion, make the order. 

There is no part of the code which permits a plaintiff to change the parties 
in the cause without leave of the court. Russell agt. Spear and Butler, 6 
How. 142; Wallace and another agt. Eaton and others, id. 99. 
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TITLE IV. 

Of the place of tried of Civil Actions. 

Section 123. Certain actions to be tried where the subject or some part 

thereof is situated. 
124. Other actions, where the cause or some part thereof arose. 
126. Other actions, according to the residence of the parties. 
126. Action may be tried in any county unless defendant demand 

trial in proper county. 

§123, [Sec. 103. 1 Actions for the following causes, cert«ia«o-: 
must be tried in the county in which the sulyect of the Jjj^eJ^ 
action or some part thereof is situated, sutject to the pow- SSS«S^ 
er of the court to change the place of trial, in the cases * 
provided by statute, ^^ 

1. For the recovery of real property or of an estate or 
interest therein, or for the determination, in any form, of 
such right or interest, and for injuries to real property : 

2. For the partition of real property : 

3. For the foreclosure of a mortgage of real property : 

4. For the recovery of personal property, distrained for 
any cause. 

For forms in partition suitS| see 2 Barb. Ghanc. Frac. 698. 

The proper county is where the mortgaged premises are situated, althoiigh 
the money may have been loaned and the mortgage papers executed in an« 
other county. Miller agt. Hull smd wife, 3 How. 826 \ see Mairs vs. Remsen 
and others, 3 Code Rep. 138. 

§124, [Sec. 103.] Actions for the following causes, other ■«. 
must be tried in the county where the cause or gome where 

eauMor 

part thereof arose, subject to the like power of the court, JJ^^oT" 
to change the place of trial in the cases provided by ; sta- "°" 



tute: ^^* 

1 . For the recovery of a penalty or forfeiture imposed 
by statute ; except, that when it is imposed for an offence 
committed on a lake, river, or other stream of water situ- 
ated in two or more counties, the action may be brought in 
any county bordering on such lake, river or stream, and. 
opposite to the place where the offence was committed r 
[notes.] 4 
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3. "Against a public officer or person specially appoint- 
ed to execute his duties, fpr an act done by him in virtue 

s 

of his office, or against a person, who by his command or 
in his aid, shall do any thing touching the duties of such 
officer. 

^ This applies only to afSrmative acts^ and not to mere omUsuyns or ne- 
glect of official dnty. Elliot vs. Cronk^i administrators^ 13 Wend. 35; 
Hopkins vs. Haywood, id. 265. 

o^i^ ^ 125. [Sec. 104.] In all other cases, the action shall be 
JSawScf tried in the county in which thepartiesor anyof them shall 
ii«g. " reside at the commencement of the action; or if none of 
the parties shall reside in the state, the same may be 
tried in any county which the plaintiff shall designate 
id his complaint ; subject, however, to the power of the 
court to change the place of trial, in the cases provided 
by statute. 

Motion to change cannot be made before the issues in the cause are settled. 
Hartman and others agt. Spencer, 5 How. 135; Mixer vs. Euhn, 4 How. 
409 ; Lynch and wife agt. Mosher, id. 86 ; Contra, Myers vs. Feeter, 4 How. 
240; Schenck agt. McKie, 4 How. 246. 

As to what the moving papers should contain, see Lynch and wife agt. 
Mosher, 4 How. 86. See also, Beardsley vs. Dickerson, 4 How. 81. 

Where the place of trial is changed fot the convenience of witnesses, it 
should he to the county where the witnesses reside, although the court 
house in a neighboring county is nearer their residence. The People fcc. 
agt. Wright, 6 How. 23. 

An order to change the place of trial does not change the vetiue imder 
the code of 1848 and 1849. Gould and others agt. Chapin and others, 4 
How. 186. 
, See Supreme Court Rules 47, 48. 

Ao&mmmr. ^ 126. [Sec. 105.1 If the cmmty designated for that pur^ 
meouDtf^pose in the complaint^ he not the proper county^ the acti^m 
5^^ may^ notwithstanding^ he tried therein^ unless the defendant^ 
pefwuS^ Je/bre the time for answering expire^ demand^ in writings 
i^nded that the trial he had in the proper county^ and the place of 

trial he thereupon changed hy consent of parties^ or by order 

of the court J as is provided in this section, 
^ The court may change the place of trial in the following 

cases * 



1851 
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1 . When the county designated for that purpose in the 
complaint is not the proper county : 

2. When there is reason to believe that an impartial trial 
can not be had therein : 

3. When the convenience of witnesses and the ends of jus*- 
tice would be promoted by the change. 

When the place of trial is changed^ all other proceedings 
shall be had in the county to which the place of trial is 
changed^ unless otherwise provided by the Consent of the par- 
tiesy in writing duly filed^ or order of the court ^ and the pa- 
pers shall be filed or transferred accordingly. 

The venue is to be fixed irrespective of conyenience of witnesses. A 
change of the place of trial for the convenience of witnesses is properly 
made when the venue has been fixed in the proper county. Moore agt. 
Gardner, 6 How. 243. 

To change the place of trial, application must be made to the court; a de* 
mand in writing ^ that the trial be had in the proper county, does not change 
it. Hasbrouck vs. KcAdam, 4 How. 842. 

The court could not order an issue of law to be tried out of the county 
specified in the complaint, previous to amended code of 1851. Gould and 
others agt. Ghapin and others, 4 How. 186. 

TITLE V. 

Of the manner of commencing Civil Actions. 

Section 127. Actions how commenced. 

128. Summons, requisites. of. « 

129. Kotice to be inserted in certain actions. 

180. Complaint need not be served with summons. In such case 

what to be stated in summons and proceedings thereon. 

181. Defendant unreasonably defending, when to pay costs- 

182. Notice of pendency of action affecting title to real property. 

183. Summons, by whom served. 

134. Summons, how served and returned. 

185. Publication when defendant cannot be found. 

186. Proceedings when there are several defendants, and part 

only served. 

187. When service deemed made in case of publication. 
138. Service of summons how proved. 

189. When jurisdiction of action acquired. 

§ 127. I Sec. 106.1 Civil actions in the courts of record of acuom, 



this state, shall be commenced by the service of a sum- m«»«^ 
mons. • 
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siunmoM § 128. [Seo. 107.1 The summons shall be subscribed by 

reqtiiutet 

«f- the plaintiff, or his attorney, and directed to the defendant^ 

and shall require him to answer the complaint, and serve a 
copy of his answer on the person whose name is subscribed 
to the summons, at a place within the state, to be tiierein 
specified, in which there is a post-office, within twenty 
days after the service of the summons, exclusive of the 
dffjr of service. 

A summons issned without statmg the court in which the action is bron^t 
is defective. Dix agt. Pahner and Schoolcraft, 5 How. 233; James and 
others agt. Kirkpatrick, id. 241, 

A notice of appearance by the defendant, waives the irregularity. Diz 
agt. Palmer and Schoolcraft, 6 How. 233. 

So too if complaint is served with the summons. Walker agt. Hubbard 
et al., 4 How. 154. 

Notie«to § 129. [Sec. 108.1 The plaintiff shall also insert in the 
in cenaiQ summous a uotice, m substance as follows : 

aeUons. ' 

j^coded 1. In an action, arising on contract for the recovery of 
money oply, that he will take judgment for a sum speci- 
fied therein, if the defendant fail to answer the complaint, 
in twenty days after the service of the summons. 

2. In other actions, th^t if the defendant shall fail to 
answer the complaint, within twenty days after service of 
the summons, the plaintiff will apply to the court fbr the 
relief demanded in the complaint. 

An action for a breach of promise of marriage, is withhi the first subdi* 
vision of this section. Williams agt. Miller, 4 How. 94; Leopold vs. Pop- 
penheimer, 1 Code Rep. 3d. 

See Supreme Court Rule, 91. 

comviidnt § ^^^' [Scc. 109.] A copy of the complaint need not be 
^^^ served with the summons. In such case^ the summons must 
mons. ' state where the complaint is or will he filed; and if the defend^ 

Insncheaso 



\^to^be Q^f^^ within twenty days thereafter^ causes notice of appearance 
^^SS^ to begivenyond in person, or by attorney , demands in writing 
thtraoB. a copy of the complaint^ specifying a place within the stait: 
im°mi. ^^'^^^^ H if^f^y he served, a copy thereof mttst, mthin twenty dayt' 
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Ihereafler, be served accordingly, and after such service, the 
defendant has twenty days to answer, but only one copy need 
be served on the same attorney. 

Seo Colvin agt. Brayden, 5 Uow. 124 ; Munson and Sill agt. Wtllard, 5 
How. 263; Ecolea va. Debeand, '2 Code Hep, 144. 

If not furnished, defendant may move lor judgment. LittleBeld a^. 
Mnrin, 4 How. 806. 

§131. [See. 110.] In tfte case of a defendant against whom ThCtudin 
■ no personal claim is made, the plaintiff may deliver to such de- ^Jj <^'^- 



fendant with the summons a nottce svbscrihed hy the plaintiff c 
kis attorney, setting forth the general object of Ike action, a. ^.. 
brief description of the property affected by it, if it affects '""' 
specific real or personal properly, and thai no personal claim 
is made against such defendant, in which case no copy of the 
complaint need be served on suck defendant unless within the 
time for answering, he shall, in writing, demand the same. 

I- If a defendatU, on whom, such notice is served, unreasonabl if 
defend the action, he shall pay costs to the plaintiff'. 
5 ]32. rSec. 111.1 In an action affecting the title to rea^Notkeor 
ifroperty, Ike plaintiff at the time of filing the complaint, or^^^^g 
voi any time afterwards, m^y file with the clerk of each counly'p-^ir, 
. ,«! which the property is situated a notice of the pendency of the ,^^ 
adion,containingthe names of the parties, the object of theaclion '' ' 
P^eid a description of tite property in that county affected there- 
~"ij/; and if the action be for the foreclosure of a mortgage, 
lUck notice must be filed-lwenty days before judgment, and 
, must contain the date of the mortgage, the parties thereto and 
the time and place of recording the same. From the time of 
^ing only shall the pendency of the action be constructive 
^^fiolice to a purchaser or incumbrancer of the property affected 
thereby. 

See Sopreme Court Rules 40, 50, 61, G2, 53, 64, GS. 
^ 133. [Sec. 112.] The summons may be served by thesummom, 

I sheriff of the county where the defendant may be found,*""*'-"' 
or by any other person not a party to the action. The 



I 
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serrice shall be made, and the summons returned, with 
proof of the sernce, to the person whose name is subscribed 
thereto, with all reasonable diligence. The person sub- 
scribing the summons, may, at his option, bj an endorsement 
on the summons, fix a time for the service thereof, and the 
sendee shall then be made accordingly. 

•noMOM, §134. [Sec. 113.] The summons shall be served by delrv- 
•*3* ^ ering a copy thereof as follows : 

uSS^Im.. ^* If the suit he against a corporation, to the president or 
other head of the corporation, secretary, cashier, treasurer, « 
director &r managing agent thereof; but such service can be 
made in respect to a foreign corporation only, when it has prtH 
perty within this State, or the cause of action arose therein, 

2. If against a minor under the age of fourteen years, to 
such minor personally, and also to his father, mother or guar- 
dian, or if there be none unthin the State then to any person 
having the care and control of such minor, or with whom he 
shall reside, or in whose service he shall be employed. 

3. »{/* against a person judicially declared to be of unsound 
^ mind or incapable of conducting his own affairs in consequence 

t of habitual drunkenness, and for whom a committee has been 

appointed, to such conimittee and to the defendant personally. 

4. bin all other cases to the defendant personally. 

• The managiDg agent served upon must be one whose ageney eztencb to 
«U the transactions of the corporation. Brewster agt. The Michigan Cen- 
tral Railroad Comp&njf 5 How. 183. 

a And sach a suit is against the property of the company only, (if a for- 
eign corporation) such of it as is within this state. Hulbert ts. The Kvpe fna. 
Co., 4 How. 2275; Brewster agt. The Michigan Central R. R. Co., 5 Hair. 
188. 

b Application must be made to the court before service, under the 8d 
jabdiririon of this section. Soverhill agt. Dickson, 5 How. 109. See also 
Id the matter of Heller, 8 Paige 199; Clarke vs. Dunham, 4 Denio, i82; 
Stembergh vs. Schoolcraft, 2 Barb. 153; Matter of Hopper, a lunatic, 5 
Paige 489. 

Fl^pert served should be led with defendant. Beekman vs. Cutler Mai., 
aGodeBep.51. 
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^135, [Sec. 114.] Wh^elheftTson,oawhomthesETvice ofvM 
*^tht sttmmons is lo be made, cannot, after due diligence, be found '^^ 
vniMn the State.,and that fact appears by affidavit to the satisfac- """^ 
tioH of the court or a judge thereof, or nf the county judge of the -*«" 
county iohc7-e the trial is to be had, and it in like mamier ap- 
pears that a cavse of action exists against the defendant, in 
respect to whom the service is to be made, or that he is a proper 
party to ail action relating to real property in this State, such 
•court or judge muy grant an order that the service he made by 
[ I the publication of a summons in other of the following casts: 

1. Where the defendant is a foreign corporation, has pro- 
perty within the State, or the cause of action arose therein; 

2. W/iere the defendant, being a resident of this State, has 
_ . departed therefrom, with intent to defraud his creditors, or to 

tuoid the service of a summons, or keeps himself concealed 
^tfierein vdtk the like intent; 

Where he is not a resident of this Slate, but has property 
herein, and the action arises on contract, and the court has 
Jurisdiction of the subject of the action; 

4. Where the subject of the action is real or personal pro- 

!rty in this Stale, and the defendant has, or claims a lien or 

interest, actual or contingent therein, or the relief demanded 

consists wholly or partly in excluding the defendant from any 

■ interest or Hen t/ierein; 

: Where the action is for divorce, in the cases prescribed 
1/ law; 
The order must direct the publication to be made in two 
newspapers to be designated as most likely to give notice to 
the person to be served, and for such length of time as may be 
deemed reasonable, not less than once a week for six weeks. 
In case of publication, the court or judge must also direct a 
copy of tJie summons and complaint to be forthwith deposited 
in the post office, directed lo tfte person to be served, at his 
place of residence, unless it appear that such residence is nei- 
ther known to the party maldng the application, nor can with 
reasonable diligence be ascertained by him. When publication 
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is orda^edj personal service of a copy of the summons and com- 
plaint out of the State is equivalent to publication and deposit 
in the post office. 

The defendant against whom publication is ordered or his 
representatives y on application and sufficient cause shovm^ at 
any time before judgment y must be allowed to defend the action; 
and except in an action for divorce^ the defendant^ against 
whom publication i? ordered^ or his representcUivesy may in 
Hke manner^ upon good cause shewny be allowed to defend 
after judgmenty or at any time within one year after notice 
thereof y and within seven years after its rendition on such 
terms as may be just; and if the defence be successfuJy and the 
judgmenty or any ptirt tliereofy have been collectedy or other- 
ioise enforcedy such restitution may thereupon be compelled as 
the court directs; but the title to property sold under stieh 
judgment to a purchaser in good faith shall not be thereby 
affected. And in all cases where publication is madcy the 
complaint mibst be first filedy and the summons y as published, 
must state the time and place of such filing. 

The facts of absence and property within the state must appear posltiye- 
ly, and not on information and belief. Yernam agt. Holbrook; 5 How. S; 
Evertson agt. Thomas, id. 45; Rawdon vs. Corbin, 3 How. 416; Yan Rens- 
selaer agt. Dunbar, 4 How. 151. 

Complaint need not be published, Anon, 3 How. 293. 

Proceed- § 136. [Scc. 1J5.] Wlierc the action is against two or more 
2Se^e'* defendants y and the summons is served on one or more, b%U 
fendante, 710^ 071 (zll of tkcmy the plaintiff may proceed as follows: 

and part 

Tt/ **'' 1. If the action be again>st defendants jointly indebted upon 

Amended contracty he may proceed against the defendant served, unless 

1849, 1851.^^ court otherwise direct y and if he recover judgmenty it may 

be entered against all the defendants thus jointly indebted, so 

far only as that it may be enforced against the joint property 

of ally and the separate property of the defendants served, and 

if they are subject to an'est, against the persons of the defen^ 

dants served; or, 

2. If the action be against defendants severally liable^ he 



rod. 
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may proceed against the defendants served in the same manner 
as if they were the only defendants; 

3. If all the defendants have been served^ judgment may he 
taken against any or either of them severally^ when the plain- 
tiff would be entitled to judgment against such defendant or 
defendants^ if the action had been against them or any of them 
alone. 

See Sterae vs. Bentley and McLaughlin. 8 How. 881. 

6 137. rSec. 116.1 In the cases mentioned in section when «er- 

■- ■' vice de^m- 

135, the service of the summons shall be deemed complete, ^ »«?« ip 

' * ' (Mseofpub- 

at the expiration of the 'time prescribed by the order for ^*^"*^* 

... Amended 

publication. , i849, 

§138. [Sec. 117.] Proof of the service of the summons J and ^^1^ 
of the complaint or notice^ if any^ accompanying the same must ***^ ^^^ 
be as follows: 

1. If served by the sheriffs his certificate thereof; or^ is^i- 

2. If by any other person^ his affidavit thereof ; or^ 

3. In case of publication^ the affidavit of the printer ^ (yr his 
foreman^ or principal clerky showing the same; and an affida- 
vit of a deposit of a copy of the summons in the post-office^ as 
required by lawy if the same shall have been deposited; or, 

4. The written admission oft/te defendant. 

In case ofservice^ otherwise than by publication^ the certifi- 
cate^ affidavit or admission must state the time and place of 
the service* 

TheBherifif is entitled to only one fee^ of twelve and one-half cents, for 
reiuraing a summons with his certificate of service. Gallagher vs. Egan 
and <^hers, 2 Sand. 742. 

See Supreme Court Rule, 90. 

§ 139. From the time of the service of the summons in a men ja^ 
civil action^ or the allowance of a provisional remedy y the of actio* 
court is deemed to have acquired jurisdiction^ and to have 



control of all the subsequent proceedings. A voluntary ap- 1849. 
pearance of a defendant is equivalent to personal service ofj^^jua^A^ 
the summms upm him. »^^ 
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tlTLE VI. 

Of the pleadings in civil actions. 

Chatteb 1. The complaint. 

II. The demurrer. 

III. The answer. 

IT". The reply. 

V. General rules ofplcadiiw. 

TI. HiBtakcs i[i pleading and amcadmentt: ' 



CtLftPTEa I 

The complaint. 

Forma at pleadings inconsistent with this act abolished.' 
First pleading tii bo complaint. 
Complaint, what to contain. 



^ 140. [Sec. 118.'] All tlie forms of pleading heretofo* 
existing, inconsistent with the provisions of this act, i 
abolished; and hereafter, the forms of pleading in civil 
actions, in courts of record, and the rules by which thfl 
sufficiency of the pleadings is to be determined, ai 
fled as prescribed by this act. 

All pre-existing rnlpsofpleading not expressly abrogated, rema 
The Rochester Cit? Bank and Lester agt, Suydam and others, 5 Hov. 2Ifi ; 
Knowles agt. Gee and others, i How. 317 ; Shaw agt. Jayne and Brown, 
id. 119; Hilltc. agt. Thatrfier, 3How. 407; Bojee tb. Brown, T Bart). 81. 

la regard to the form and manoer of pleading in addition to cases abo 
cited. Glenn? vs. Hitchins, 4 How. B8] Milliiin agt. Gary, 6 How. 27Sd 
Rnssellrs. CUpp, 8CodeRep.G4j Anoo, 2CodcRcp. 67; Ford ^. I 
cock, 2Saud. 5L8; The Oswi'go abd Syracuse Flank Road Company b] 
Bust and Rust, SDow.SM; Carley vs. Wilkins, 6 Barb. 5B7; Hoxie y 
CuEliman, 7 Leg. Ob. 149; Taaderpool vs. Tarbox, id. 150; Pepoon t 
White, receiver, 2 Code Rep. 109; Tucltcr vs. Rushlon, id. EO; Diblee-*! 
Mason, 1 Code Rep. 37; S. C, 6 Leg, Ob, B89; Walrod and Potter * 
Bennett, 6 Barb. 144. 

See notes to seotton 142, infra. 

Supreme Court Rules 44, GO. 

*■ ^ 141. [Sec. 119.] The first pleading on the part of thd 

" plaintiff, is the complaint. 

i_ ^ 142. [Sec. 120.] The complaint shall contain: 

1 . The title of the cause, specifying the name of th^ 
■ - court in which the action is brought, the name of tbej 
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county in which the plaintiff desires the trial to1)e had, 
and the names of the parties to the action, plaintiff aQd 
defendant ; 

2. A plain and concise statement of the facts constituting 
a cause of action without unnecessary repetition; 

3. A demand of the relief, to which the plaintiff sup- 
poses himself entitled. If the recovery of money be de- 
manded, the amount thereof shall be stated. 

As( to what is sufficient in a complaint on a promissory note. Feet vs. 
Bratt, 6 Barb. 662; Appleby vs. Elkins, 2 Code Rep. 80; Turner vs. Com- 
stock, 1 Code Rep. 102; Benson vs. Conchman and otbers, id. 119; Beaeh 
V8. Gallup, 2 Code Rep. 66. -S^t^Ct^eM^ tr t^>c%.€Z*v ^'^t^^J^f/truT f 

See notes to section 140, sypra. 

Chapter II. 
The demurrer. 

Sbotion 143. Defendant to demur or answer. 

144. Whenthedefendant may demur. 

145. Demurrer must specify grounds of objection to complaint. 

146. How to proceed if complaint be amended. 

147. Objection not appearing on complaint may be taken by an- 

swer. 

148. Objection, when deemed waived. 

6 143. [Sec. 121.1 The only pleading on the part of the Deffendant 
defendant, is either a demurrer or an answer. It must aiw^e«-- 
be served within twenty days after the service of the 
copy of the complaint. 

A party cannot answer and demur to the same pleading. Spelman and 
others agt. Weider and others, 5 How. 6; Slocum vs. Wheeler, 4 How. 
373; S. C, 8 Code Rep. 69. 

The court may allow an answer to be put in after twenty days ha^e ex- 
pired. Allen agt. Ackley, 4 How. 5; Grant et al. vs. McCaughin, 4 How. 
216. 

Where service is by mail, double time is allowed. Washburn vs. Herrick, 
4 How. 15. 

Enlarging time to answer is enlarging time to demur. Brodhead et al. 
VS. Broadhead et al., 4 How. 308 ; S. C, 3 Code Rep. 43. 

A party should make the best .service the nature of the case admits. 
Falconer vs. Ucoppell, 2 Code Rep. 71. 

^ 144. [Sec. 122.] The defendant may demur to the com- what the 
plaint, when it shall appear upon the face thereof, either : may d^^ 
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1. That the court has no jurisdiction of the person of 
the defendant, or the subject of the action ; or, 

2. That the plaintiff has not legal capacity to sue ; or, 

3. That there is another action pending between the 
same parties, for the same cause ; or, 

4. That there is a defect of parties, plaintiff or defend- 
ant; or, 

5. That several causes of action have been improperly 
united ; or, 

6. That the complaint does not state facts sufficient to 
constitute a cause of action. 

Section 122, supra, is the controlling section in determining whether a de- 
murrer for defect of parties is well taken. Wallace and another agt. Eaton 
and others, 5 How. 99 j Cobb and others agt. Frazee, 4 How. 413, S. C. 3 
Code Rep. 43 

^^i- k 145- [Sec. 123.] The demurrer shall distinctly specify 
ofiSec- the grounds of objection to the complaint. Unless it do 

tionto 

•ompiaint. so, it may be disregarded. It may be taken to the whole 
Amended complalut, or to duy of the alleged causes of action stated 

1849. _ , 

therein; 

As to manner and form of demurrers, see "White, receiver &c. vs. Low 
and others, 7 Barb. 204; Smith vs. Olipliant and wife, 2 Sand. 306 j Smith 
etal. vs. Greenin etal., id. 702 j Appleby vs. Elkins, id. 673,- Cobb and 
others agt. Frazee, 4 How. 413 j S. C, 3 Code Rep. 43 j Hyde, receiver, 
agt. Conrad, adm'r, 6 How. 112^ Glenny agt. Hitchins et al., 4 How. 98; 
Dnrkee and others agt. The Saratoga and Washington Rail Road Company, 
id. 226; Bentley vs. Jones and Allen, id. 202; De "Witt ads. Swift and ITal- 
don, 3 How. 280. 

See notes to section 140, supra. 

How to ^146. [Sec. 125.] If the complaint be amended, a copy 

bS°l^^Sd- thereof must be served on the defendant, who must answer 

•^' it within twenty days, or the plaintiff upon filing with the 

AijKjndcd clerk on proof of the service, and of the defendant's 

omission, may proceed to obtain judgment, as provided by 

section 246, but where an application to the court for 

judgment is necessary, eight days notice thereof must be 

given to the defendant. 

If the plaintiff amend after the default of the defendant, he ynuBt serve 
the amended complaint. The People ex rel. Rumjsey vs. Woods and others, 
2 Sand. 652; S.C., 2 Code Rep. 18. V 




An amended compluinl 
t be treatnd 
Wyci, 2 Sand. 651. 

The Gomiilamt raa; be umeoded io the 
p]^ Tepelting the original claim, and both 
The MeW'Tork Life Insurance Company, 2 Sand. 869. 

^147. [Sec. 126.] When any of the matters enumerated 
in section 141 do not appear upou the face of the com- 
plaint, the objection may be taken by answer- 
But not an obj«etion that tliu summons was not properly served ; the re- 
medj is bj motion to aet tlie prooeedinga aside. Honca agt. The Hope 
Uutuol Life Insurance Company, 5 Hoir. %. 

t§148. [Sec. 127. j If no such objection be taken, either 
by demurrer or answer, the defendant shall be deemed ■ 
to have waived the same, excepting only the objection 
to the jurisdiction of the court, and the objection that the 
complaint does not state facts sufficient to constitute a 
cause of action. 

If a Eomplaint does not aUte lacts sufficient to constitute a cause of ac- 
tion, the delect will not be waived by the omiiision of the defendant to de- 
^^ mar for that cause, and the defendant may appeal IVom thejodgmenl' to 
^^^_ Qie general term . Bayuer vs. Clark and Lawrecce, 7 Barb, 68I3 but see 
^H, GarlQj' n. irUklns, 6 Barb. 657. 

I 



Chapter III. 

The Answer. 

'SiDiiOK 149. Answer what to contain. 

150. May aet forth as man; grounds of defcoce aa exist. 

151. Demurrer aa to lome canaea of action, and answer as to 

152. Sham defcncea to be Blricken out, 



. 128.] The onswer of the defendant must c 



^149. [Set 
tain : 

, 1, A specific denial of each material allegation of the com- , 
pjaitit controverted by the defendant, according to his knowl- 
edge, information or belief, or of any knowledge or informa- 
iipa thereof sujfcient to form a belief. 

-, 2. ^ plain and concise statement of any new mailer consti- 
tuting a defence or let-off' without unnecessary repetition. 
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See Section 140, supra, and notes. 

Requisites of answer. Boyce v. Brown, 7 Barb. 80 j Royce v. Brown, 
8 How. 891 ; Kellogg agt. Ohnrcb, 4 How. 339 ] Spelman and others agt. 
Welder and others, 5 How. 6; Knowles agt. Gree and others, 4 How. 817 ; 
McMurray and Thomas agt. Gifibrd, 6 How. 14 j The Genesee Mutnal Ins. 
Co. agt. Moynheim, id. 821 j Russell vs. Clapp, 7 Barb. 482 j S. C, 4 How. 
847 j Castles vs. Woodhouse, 1 Code Rep. 72. 

As to supplementary answer see Radley vs. Houghtailing, 4 How. 261. 

A plaintiff has no right to adjudge answer Arivolous and treat it as a nul' 
lity. Hartness and others vs. Bennett, 8 How. 289. 

MiiTtet ^150. [Sec. 129.] The defendant may set forth by an- 
"SJSdsof s^^^j *s many defences as he shall have. They shall each 
^^^ " be separately stated, and refer to the causes of action which 
^ they are intended to answer, in any manner by wliich 
^® they may be intelligibly distinguished. 

DeBiirrer ^®® sections 140 and 149, and notes. 

S^"^?* §151. The defendant may demur to one or more of sev- 
answSr cral causcs of action stated in the complaint, and answer 

M tooth- 

«»• the residue. 

1840. § 1 52. Sham and irrelevant answers and defences may be 

• 

See to be st^ickeu out on motion and upon such terms (w the court may 

strickeii 

oat. in their discretion impose. 

Puted 

1849. When answers and defences may be stricken out, see Smith et al. yg . 

Amended Greenin and Vine, 2 Sand. 702 j Darrow agt. Miller, 5 How. 247 : Mier agt. 

ISSl. 

Cartlege and Ferguson, 4 How. 115 j McGowanagt. Norrow, 3 Code Rep. 9. 
If answer deny a material allegation it will not be stricken out. Davis 
agt. Potter, 4 How. 165 j Hill agt. McCarthy, 8 Code Rep. 49. 

Chapter IV. 
The Reply. 

SxonoN 168. Reply, when to bi9 put in, and what to contain. 

154. When defendant may move for judgment upon an answer. 
156. Demurrer to reply. 

^fj^r* ^ ^153. rSec. 131.1 When the answer contains new matter 

when to be > L J 

1^!^^"^ constituting defence or set-off the plaintiff may ^within twenty 
days^ reply to such new matter^ denying specifically each al- 

ia» °i^i. ^^ff^^^on controverted by him^ according to his knowledge^ in-, 
formation or belief or any knowledge or information thereof 
sufficient to form a belief ; and he rday allege^ in a plain and 
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concise manner without unnecessary repetition j any new matter ^ 
not inconsistent with the complaint <^ constituting a defence 
to such new matter in the answer ; , cw he may demur to the 
same for insufficiency^ stating in his demurrer the grounds 
thereof I and the plaintiff may demur to one or more of 
several defences and set-off set up in the answer and reply to 
the residue. 

When the answer contains new matter requiring a reply. "Wah'od vs. 
Bennet, 6 Barb. 144 j Beals vs. Cameron, 3 How. 414. 

When a reply is not necessary. Brown and others, agt. Spear and Bntler, 
6 How. 146; Howard agt. The Michigan Southern R. R. Co. id. 200. 

The plaintiff may be allowed to reply on terms. Merritt and another agt. 
Slocimi and others, j8 How. 309. 

§ 154. If the answer contain a statement of new matter whende- 

f * fendant 

constituting a defence, and the plaintiff fail to reply orgj7™<7« 
demur thereto within the time prescribed by law, the de- ^"S^e?*" 
fendant may move on a notice of not less than ten days ^^ 
for such judgment, as he is entitled to upon such state- ^®**- 
ment, and if the case require it, a writ of inquiry of da- 
mages may be Issued. 

See Section 247, infra, and note^. 

§ 155. If a reply of the plaintiff to any defence set upi>en^ 
by the answer of the defendant be insufficient, the defend- 
ant may demur thereto, and shall state the grounds Ihere-tsw. 
of. 
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Chapter V. 
General Rules of Pleading. 

Skction 156. No pleadiug but complBinl, inswar, reply and demuiTen. 

157. yeri&cation of pleadings. ' 

158. How to state an account in pleading. 

159. Pleadings to be liberally construed. 

160. Irrelevant or redundant matter to be stricken out. 

161. JudEinenta liDW tu be pleaded. 

162. Conditions precedent, bow to be pleaded. 

163. PriTate statutes, how to be pleaded. 
1G4. Libel and slander, how stated Id complaint. 

165. Answer in such cases. 

166. lu actions to recover property distrained for dams 

need not set forth title. 

167. What causes of action may tiejoined in the same action, 

168. Allegation not denied ; when to be deemed true. 

^ 156. [Sec. 133,] Every ^hading in a court of record n< 
I- he subscribed by the party, or his attorney, and when any plea 
51. ing is verified, every subsequent pleading, except a dem/urr^ 

must be verified also. 
"f ^ 157. [Sec. 133.] Theverificaiion must be io the effect, ihi 

the same is true to the knowledge of the person making it except 
St. as to those matters stated on information ajtd belief and as to 
those mattershe believes it to be true, and must be by the affida- 
vit of the party, or ^ there be several parties united in interest, 
and pleading together, by one at least of such parties ac~ 
guainted with the facts, if such party be within the d 
where the attorney resides, and capable of making the oj^dj 
vit. The affidavit may also be made by the agent or attomtj 
if the action or defence he founded upon a written instrume^ 
for the payment of money only, and such instrument beint 
possession of the agent or attorney, or if all the material a 
legations of the pleading be within the personal knowledge q 
the agent or attorney. Wlien the pleading is verified by a 
other person than the party, he shall set forth in tl 
his knowledge, or the grounds of his belief on the subject, i 
the reasons why it is not made by the party. When a corj 
ration is a party, the verification may be made by any () 
thereof ; and when the state or any officer thereof in its h, 
Jutlf is a party, the verification may be made by any persai 
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acquainted with the facts. The verification may be omitted 
when an admission of the truth of the allegation might sub- 
ject the party to prosecution for felony. And no pleading 
can be used in a criminal prosecution against the party ^ as 
proof of a fact admitted or alleged in such pleading. 

As to the maimer of verification, see Fitch agt. Bigelow, et al., 6 How.. 
287 ; Van Home, president &c. agt. Montgomery, id. 238 j Gamble vs. Beatty, 
4 How. 41 J Dixwell vs. Wordsworth, 2 Code Rep. 1 j Launbeer vs. Allen 
and Whittlesey, 2 Sand. 648. 

When pleading need not be verified. Hill vs. Muller, 2 Sand. 684; Clap- 
per vs. Fitspatrick and others, 3 How. 314. 

A copy of the verification must be served with the pleadmg. Graham 
1^. He Gown and others, 6 How. 353. 

Where the affidavit is defective, the remedy is by motion to set it aside. 
Webb V. Clark 2 Sand. 647; Gilmore v. Hempstead et al., 4 How. 163; 
Anon. 4 How. 290. 

The affidavit cannot be sworn to before the attorney of the party. Gil- 
more agt. Hempstead, 4 How. 153; Willard vs. Judd^ 15 Johns. 531; 

Anon. 4 How. 290. -^ How to 

tuttc an M^ 

§ 158. [Sec. 135.] It shall not be necessary for a party lo^otwij^ * 

set forth in a pleadings the items of an account therein alleged; 

but he shall deliver to the adverse party ^ within ten days after ih^^ len. 

a demand thereof in writings a copy of the account^ which if the 

pleading is verified^ must be verified by his ovm oathj or that 

of his agent or attorney^ if within the personal knowledge of 

such agent or attorney^ to the effect that he believes it to be 

true^ or be precluded from giving evidence thereof The 

courty or a judge thereof or a county judge^ may order a 

further account when the one delivered is defective^ and the 

court may in all cases order a bill of particulars of the claim 

of either party to be furnished. 

Since the code of procedure, there is no provision nor practice requiring 
bills of particulars to be given, and where the marine court rendered judg- 
ment for not furnishing suchi a bill, the judgmejat was reversed. Winslow 
and Morris vs. Kierski, 2 Sand. 304. 

§ 159. [Sec. 136.] In the construction of a pleading, for pieadiMt 

the purpose of determining its effect, its allegations shall be ^y^ 

liberally construed, with a view to substantial justice be 

tween the parties. 

[notes.] 5 
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OT^SSS- § J^^- [^^^' ^37.] If irrelevant or redundant matter foe 

tobe"«Jick! toserted in a pleading, jt maybe stricken ou,t, on motion of 

*° °" * any person aggrieved thereby. And when the allegations 

^^^ of a pleading are so indefinite or uncertain that the precipe 

nature of the charge or defence is not apparent^ the court 

may j'equire the pleading to be made definite and certain, 

by amendment. ' 

What may be stricken out. Shawagt. Jayne and Brown, 4 How. 419. 
White, receiver, &c., agt. Kidd, id. 68 j Hynds agt. Griswold, id. 69; Be- 
dell vs. Stickles^ id. 482 ; Spelman and others agt. Weider and others, 5 
How. 5 J Carpenter and Wilcox agt. West and Van Benthuysen, id. 68, 
Anon. 2, Sand. 682. 

What will not be stricken ont. Burgett vs. Bissell, 5 How. 192 j Keefbs 
y. Kloppenburgh, 2 Code Rep. 76. 

Must be struck out before answering, replying, or noticing for trial. Cor- 
ties V. Delaplaine, 2 Sand. 680 ^ Ermond agt. Yan Benschoten, 5 How. 44. 
Supreme Court Rule, 43. 

An order refusing to strike out frivolous pleading is not an appealable 
order. Bedell vs. Stickles, 4 How. 432. 

fc^bf § 1.61. [Sec. 138.] In pleading a judgment, or other jie- 
termination of a court, or oflSicer of special jurisdiction, it 
shall not be necessary to state the facts conferring jurisdic- 
tion, but such judgment or determination may be stated to 
have been duly given or made. If such allegation be contro- 
verted, the party pleading shall be bound "to establisji on 
tjip trial, the facts conferring jurisdiction. 

Conditions - /»/* r^ -.n^^-iT »!• » /• /• i* 

wecedwit, ^ 163. [Scc. 139.J In pleading the performance of ccnat- 
pleaded, pions precedent in a contract^ it shall not be necessary tp ^taie 
Amended thcfacts^ showing such performance ; but it may be stated gen- 
erally ^ that the party duly performed all the conditions o» bis 
partp and if such allegation be controverted^ the party pleo^ing 
^hall be bound to establish on the trials the facts showing suck 
performance. In an action or defenccy founded upon an in- 
strument^ for the payment of money only^ it shall be sufficient 
for the party to give a copy of the instrument^ and to state 
that there is due to him thereon from the adverse party a spe- 
cified sum which he claims. 
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To charge an endorsor, il is not necessary to aver n presentment and dc- 
moQd at the place apecifled in the note. Guy agt, Faine and Puinc, 5 
How, 107. 

^ 163. [Sec. 140.] In pleading a private statute, or aPj^™« 
right derived therefrom, it shall be sufficient to refer to^^^*" 
such statute, by its title and the day of its passage, and 
the court shall thereupon take judicial notice thereof. 

tj 164. [Sec. 141.] In an action for libel or slander, itj^^^^^^^ 
shall not be necessary to state in the complaint, any estrin- ^^,|!|f "* 
sic facts, for the purpose of showing the application to the 
plaintiff, of the defamatory matter out of which the cause of 
action arose; but it shall be sufficient to state generally, that 
the same was published or spoken concerning the plaintiff, 
and if such allegation be controverted, the plaintitf shall 
be bound to establish, on trial, that it was so published or 
spoken. 

As to manner of pieadins in actions Tor slander, see Pike agt- Tan Wor- 
mer, 5 How. 171; Anon. 8, How. 406; DnelVB. Agan, 1 Coda Kep. 134; 
Wood V. Gilchrist, id. 117. 

ij 165. [Sec. 142.] In the actions mentioned in the last *"^"^Jj' 
section, the defendant may, in his answer, allege both the 
truth of the matter charged as defamatory, and any mitiga- lat* 
ting circumstances, to reduce the amount of damages; and 
whether he prove the justification or not, he may give in 
evidence the mitigating circumstances. 

§ 166. In an a«tion to recover the possession of property tn wiau 
distrained doing damage, an answer that the defendant orjr^jp^j^j 
person by whose command he acted, was lawfully po8-^J^™^' 
sessed of the real property upon which the distress was " u.^"' 
made, and that the property distrained was at the time 
doing damage thereon, shall be good, without setting forth 5'mo°'' 
the title to such real property. 

^167. [Sec. 143.] The plaintiff may unite several causes wh«i 
of action in the same complaint where they all arise out of:»ti™nuy 

11 . Contract, express or implied ; or ^li^JT" 

2. Injuries with or without force, to the person; or Amrnd^ 
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3. Injuries with or without force, to property ; or 

4. Injuries to character ; or 

5. Claims to recover real property, with or without da- 
mages, for withholding thereof, and the rents and profits 
of the same ; or 

6. Claims to recover personal property, with or without 
damages for the withholding thereof; or 

7. Claims against a trustee, by virtue of a contract, or 
by operation of law. 

But the causes of action, so united, must all belong to 
one only of these classes, and must ajBFect all the parties 
to the action, and not require diflFerent places of trial, and 
must be separately stated. 

Where there are separate causes of action, allarisiDg*ont of the same 
class, they must be separately stated, that is, a count for each cause of ac« 
tionj 2 Code Rep., 145. 

A claim for money had and received cannot be joined with a claim founded 
on a refusal to deliver up promissory notes. Gaboon and others agt. The 
President, &c., of the Bank of Utica, 4 How. 423. 

Claims for injuries to personal property, and claims for its possession, are 
different causes of action. Spaulding vs. Spaulding, 8 How. 297. 
.. Where the claim is for return of the goods or their value, the judg- 
ment cannot be entered in the alternative. Aldrich v. Thiel, 3 Code 
Rep. 91. 

^*5J^^ § 168. [Sec. 144.J Every material allegation of the com- 
dSSe? **** plaint, not specifically controverted by the answer, as pre- 
scribed in section 149 ; and every material allegation of new 
i^^ended matter in the answer, not specifically controverted by the 
reply, as prescribed in section 1 53, shall, for the purposes of 
the action, be taken as true. But the allegation of new mat- 
ter in a reply, shall not in any respect conclude the de- 
fendant, who may on the trial countervail it by proofe, 
either in direct denial or by way of avoidance. 

[See sections 149 and 153, and notes.] 

By a material allegation is intended an allegation of fact. Barton vs. 
Sackett and others; 3 How. 358. 

This section applicable to Justices' courts. Young vs. Moore, 2 Code 
Rep. 143. 
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Chapter VI. 
Mistakes in Pleading, and Amendments. 

Skotios 109. Material Tariances, how provided for. 

170. ImnuCterial variances, how provided for. 

171. What to bo deemed a variance. 

172. Amendments of course. • 

173. Amendments by the court. 

174. Amendment, after demurrer. 

175. Suing a party by a ficlitioua name, when allowed. 

176. No error or defect to be regarded, unlees it affect subslanlial 

rights. 

177. Supplemental complaint, atisirer and reply. 

^169. [Sec. 145.] No variance between the allegation in Maicri.! 
a pleading and the proof, shall be deemed material, unless it ^f^ 
have actually misled the adverse party, to his prejudice, in 
maintaining his action or defence, upon tlie merits. When- 1^»- 
ever it shall be alleged, that a party has been so misled, 
that fact shall be proved to the satisfaction of the court, 
and in what respect he has been misled ; and thereupon 
the court may order the pleading to be amended, Upon 
Buch terms as shall be just. 

^170. [Sec. 14fi.] Where the variance is not material, as fmrnuw 
provided in the last section,lhe court may direct the fact to i""* i"' 
be found according to the evidence, or may order an im- 
mediate amendment, without costs. 

' Variances not affecting the merits, will be disregarded on ai^utnents at 
bar. And the court upon the trial of a cause, may order amendments, or 
may disregard the variance witliout amending. De Pcyster v. Wheeler, 2 
Sand. 719. 

§171. [Sec. 147.] Where, however, the allegation of the wiBiio 
cause of action or defence to which the proof is directed is iirimioc 
unproved, not in some particular or particulars only, but 
in its entire scope and meaning, it shall not be deemed a 
case of variance, within the last two sections, but a failure 
of proof, 

^172. [Sec. 148.] Any pleading inayhe once amended by the i^f^i^ 
party of course, vdthoul costs, and without prejudice to the pro- ''™"°' 
ceedings already had, at any lime before the period for answer- i[I'g'"Jj 
ing it expires, or, it can be so amended at any lime wilhin twenty 
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days after the service of ike answer or demurrtr to such plead- 
ing uidess it be made to appear to the court that it was done 
for the purposes of delay and the plaintiff or defendant wUl 
thereby lose the beneJU of a circuit or term for which 'the cause u 
or may be noticed, and if it appear to the court that such amcTid- 
ment was made for such purpose Ike same may be stricken 
out and such terms imposed as to the court may seem just. 
h mch case a copy of the amended pleading must be served 
on the adverse party, Jifier the decision of a demurrer, either 
at a general or special term, the court may, in its discretion, 
if it appear that the demurrer was interposed in good faith, 
allow the party to plead over upon such terms as may be just. 
If the demurrer be allowed for the cause mentioned in tiu 
fifth sub-division of section one hundred and forty-four, tht 
court may, in its discretion, and upon such terms as may be 
just, order the action to be divided into as many actions as 
may be necessary to the proper determination of the caasefJ 
of action therein mentioned. 

ir[)lpading3 arc served by mail, the partjlias forty (Inja to amend, 
gonagt. Whalon, snow. 302; Washbnrn tb. Oerrick, 4 How. 15; 
caCunnty Bank agt. Garllngbouseand otbeTB, id. 174; Morgau and o 
vs. Leiand, 1 Code Sep. 123. 

A plaintiS' cannot amend his complaint tiy adding or Gtriking oi 
withoat leave of the court. Bussell agt. Spear and Butter, 5 Hnw. 1^. 

An amended answer served was a copy of the original aoswer, but m 
a demurrer previously served left off; held a replyDot necessar 
agt. the Michigan Sontheru R. R. Co., 5 How. 206. 

Where a party has served motion papers to set the first pleading a 
and an amended pleading is served caring the defect, the party anu 
must pay costs. Williams agt. Wllkiusvn, 5 How. 357; Hare 
3 How. 290. 

%173. [Sec. 149.] The court may, before or after judgraea 
\. in furtherance of justice, and oji such terms os may be proptf 
amend any pleading or proceeding, by adding or striking ovtthi 
name of any party, or by correcting a mistake in the rmmeofM 
party or a mistake in any other respect, or by inserting othn 
allegations material to the case, when the amendment dues n 
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change substcmUdtty tfU claim or defence by conforming the 
pleading of proceeding to the facts prodded. 

Court may amend mistakes or omissions of the clerk. Neele vs. Berry- 
hill, 4 Hojr. 16 j Luykter v. Shiffln, 8 How. 250. 

But not an affidayit. Cllckman ▼. Glickman, 1 Com. 612., S C, 8 
How. 866, 

Nor an undertaking without leave of the sureties. Langley vs. "Warner, 
1 donol. ^<J6., S. C, 8 Sow. 863: dontra, Wilson, Receiver, &'c., v. Allen 
andotherisr, 8 Ho\^. 86^. 

Gotirt may amend by adding or striking out a party. BroWn- and othe)*8 
vs. Babcock, administrator, and others. 3 How. 305; Dutcher v. Slack, id. 
31 2 J Davis and others agt. Schermerhorn, 5 How. 440. 

Ii]( what cases amendments allowed in the pleadings!. Dowsanddary vs. ' 
Green and Mather, 3 How. 377. 

A justice of the peace may ameitd ^e date and return of il summons aftbr 
it has been served. Arnold vs. Maltby, 4 Denio, 498. 

Court may allow a complaint to be verified after it has been served. 
Bagg and others vs. Bickford and others, 4 How. 21. 

The denial of a motion to amend is not an appropriate ground of excep- 
tion. Roth vs. Schloss.,6 Barb, 308 j "White vs. Stevenson, 4 Denio, 193. 

^ 174. The court may likewise^ in its discretion^ and upon Amcod- 
such terms as may be justj allow an answer or reply to be Smurrer. 
made or other act to be done after the time limited by this actj p^^g,^ 
or by an order enlarge such time; and may also^ in its ^i^cre-^^'^, 
tion^ and upon such terms as may be just ^ at any time within ^^^' 
one year after notice thereof relieve a party from a judgment^ 
order ^ or other proceedings taken against him through his mis- 
take^ inadvertence y surprise^ or excusable neglect: and may 
supply an omission in any proceeding; and whenever any pro^ 
ceeding taken iy a party fails to conform in any respect to the 
provisions of this code^ the court may in like manner and upon 
like termSj permit an amendment of such proceedings so as to 
mjake it conformable thereto. 

§ 175. [Sec. 150.] When the plaintiflf shall be ignorant sniw a 
of the name of a defendant, such defendant may be desig-^JcS* 
nated in any pleading or proceeding, by any name | and J*5jS ■*' 
when his true name shall be discovered, the pleading or 
proceeding may be amended accordingly. 
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drf^b^ § 176. [Sec. 151.] The court shall, in every stage of an 
SewSuif- action, disregard any error, or defect in the pleadings or 
proceedings, which shall not aflFect the substantial rights of 
the adverse party; and no judgment shall be reversed or 
aflfected by reason of such error or defect. 

See Section 170, and notes. 

§ 177. [Sec. 152.] The plaintiff and defendant respec- 
2!SJ^ tively, may be allowed, on motion, to make a supplemen- 
tal complaint, answer or reply, alleging facts material to 
^nded the casc, occurring after the former complaint, answer or 
reply, or of which the party was ignorant when his former 
pleading was made. 

An answer in the nature of a plea jwi? darrein continuance j not allowed 
after two trials. Houghton agt. Skinner and Snterson, 5 How. 420. 
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TITLE Vn. 

Of the Provisional remedies in civil actions. 

Chapter I. Arrest and bail. 

II. Claim and delivery of personal property. 

III. Injunction. 

lY. Attachment. 

y. Provisional remedies. 

Chapter I. 
* Arrest and hail. 

Section 178. No person to be arrested, except as prescribed by this act. 

179. Cases in which defendant may be arrested. 

,180. Order for arrest, by whom made. 

181 . Affidavit to obtain order. To what actions this chapter ap- 

plicable, 

182. Security by plaintiff, before order for arrest. 

183. Order, when made and its form. 

184. Affidavit and order to be delivered to sheriff, and copy to 

defendant. 

185. Arrest, how made. 

186. Defendant to be discharged on bail or deposit, 

187. Bail, how given. 

188 > 

189* \ Surrender of defendant. 

190. Bail, how proceeded against. 

191. Bail, how exonerated. 

192. Delivery of undertaking to plaintiff, and its acceptance or 

rejection by him. 

193. Notice of justification. New nndertakiug, if other bail. 

194 . Qualifications of bail . 

195 ) 

196* \ ^'^ustification and allowance of bail. 

197. Deposite of money with sheriff. 

198. Payment of money into court by sheriff. 

199. Substituting bail for deposite. 

200. Money deposited how applied, or disposed of. 

201 . Sheriff, when liable as bail \ and his discharge from liability. 

202. Proceedings on judgment against sheriff. 

203. Bai) liable to sheriff. 

204. Motion to vacate order of arrest, or reduce bail. 

205. Affidavits on motion. 

§ 178. [Sec. 153.] No person shall be arrested in a civil 2*bS^ 
action except as prescribed by this act ; but this provision JSj*i m 
shall not affect the act to abolish imprisonment for debt, ihi» act. 
and to punish fraudulent debtors, passed April 26, 1831, 
or any act amending the same, nor shall it apply to pro- 
ceedings for contempts. 

The writ of ne exeat is not abolished by the co'de. Forrest agt. Forrest, 
6 How. 126. Contra, Fuller vs. Emeric, et al., 2 Sand, 626. 
For forms of ne exeat^ see 2 Barb. Ghanc. Prac, 519. 
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Caws in ^ 179. I Sec. 154.1 The defendant may be arrested, as 
Andant hereinafter prescribed, iii tfhe following cases : 

may be ar- xr i o 

^^^ 1. In an action for the recovery of damages, on a cause 

^g*'"^!^^ of action not arising out of contract, where the defendant 
is not a resident of the state, or is about to r^moviel there- 
from, or where the action is for an injury to person or 
character, or for injuring, or for wrongfully taking, de- 
taining, or converting property : 

2. In an action for a fine or penalty, or on a promise to 
marry, or for money received, or property embezzled or 
fraudulently misapplield, by a public oMcer or by an' at- 
torney, solicitor or couii^llor, or by'ah'dfficier or agent of 
a corporation or banking association, iii the' course of his 
employment as such, or by any factor, agent, broker, or 
other person in a fiduciary capacity, or for any misconduct 
or neglect in office, ol: in a professional employment : 

3. In an action to recover the possession of persomt proper- 
ty unjicstly detained^ where the property^ qr any part thereof y 
has been concealed^ removed or disponed' of sa thdt it cannot be 
found or taken by the sheriffs and with the intej}t that it should 
not besofound^ or taken^ or loith the intent to deprive iUe plain 
tiff of the benefit therebf 

4. When the defendant has be'eil' guilty of a frkud, in 
contracting the debt, or irictirring the obligation fdr which 
the action is brdilght^ or in cbnci^Ming or' disjfjbsiiig of the 
property, for the takingjdetentfonior con version of which 
thQ action is broughit : 

5. When the defendant has removed, or disposed of his 
property, or is about to do so, with intent to defraud his 
creditors. 

But no female' shall be arrested, in any aetion ^xecjit 
for a wilful injury'toi person, character or property. 

It is sufficient to show under sab. 3, that the pifoperty hasheen'cbnc^iAi^i • 
without showing fraud or bad faith. Van Keste and others agt. ConoTer, 
6 How. 148 J Manley vs. Patterson, 8 Code Rep. 89. Contra,^ Roberta ag^. * 
Randall, 5 How. 827. Martinis. Vanderlip, 8 How; 266. 
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The affidavit on an application under snli. 4; most stofe tkcte positively, 
not on ioforniation and belief. WTiitlock agt. Holli, 5 How. 14B, 

An attachment will not be issued against an attorney for money collected 
for his client withont a previous deumnd of payment, Cottrell vi. Finlay- 
aon, 4 How. 242. 

A female can be arrested oaly for wilfully, wftntonly, or maliciously inln- 
ring property I but not (br a detention or conyersion of it. Tracy vi. 
Leland, 2 Sand. 729; S. C, 3 Code Rep. 47; S. C, 8 Leg. Ob. 23i. 
Contra, Starr y. Kent, 2 Code Rrp. 30. 

See sections 205 and 2S8, infra, and notes. 

^180. ISec. 155. J An orderfor the arrest of the defend- o^^for 

antj must he obtained from a judge of the court in which ^™ ' 

the action is brought, or from a county judge. 
_ ^ 181. [Sec. 156.] The order may be made, where itAffijivino 
ftflhall appear to the judge by the affidavit of the plaintiff, ■!" 
' or of any otlier person, that a sufficient cause of action ex- Amended 

ists, and that the case is one of those mentioned in section 

179. 
The provisions of this chapter shall apply to all actions to whni 

included within the provisions of section 179, which shall i^i 



J" 

1^ 



B thousand eight hundred and forty-eigiit, and in which 
judgment shall nothave been obtained. 

In regard to wliat factn necessary to be ant forth in the affidavit, see 
•Undar V. BUcIc, i How. 05; Maitin v. Vanderllp, 3 How. 285; Adamav. 
Jllma, id. 219; Brophy y. Rodgera, 7 Leg. ob. 152. 

Affidavit to hold to bail may be taken before the attorney for plaintiff; 
y. Mills, a How. 219. See aho Vary agt. Godfrey, 6 Cow. 587, 
18 tbcre cited. 

i2. [Sec, 157.] Before malting the orderj the judge s„curiiy 
shall require a written undertaliing on the part of the plain- liefore^'or- 
tiff, with or without siu'cties, to the effect, that if the delend- '^■ 
ant recoverjiidgment, the plaintift will pa J all costs that may AmeniiBd 
be awaiiied to the defendant, and ail damages whicli lie" 
may sustain by reason uf the arrest, iiut e.vceeding the 
sum specified in tlic undertstkiug, which sjiall bn at least 
one Imndred dullars. If the undertaking Iw executed by 
^ the plaintiff, without sureties, lie sliall annex thereto an 
^fc affidavit that he is a resident and liouseholder or free- 
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holder within the state, and worth double the sum speci- 
fied in the undertaking, over all his debts and liabilities. 

orfcr, ' § 183. [Sec. 1 58.] The order may be made, to accompany 

S&nf"^ thesummons,oratanytimeafterwards,before judgment. It 

shall require the sheriflF of the county, where the defend- 

Amended 

1849. ant may be found, forthwith to arrest him and hold him 
to bail in a specified sum, and to return the order at a 
time and place therein mentioned, to the plaintiff or 
attorney by whom it shall be subscribed or endorsed. 

^ortir §184. [Sec. 1 59.] The affidavit and order of arrest shall 
^veJ!^ lo"' be delivered to the sheriff, who, upon arresting the de- 
copy u)d£-fendant, shall deliver to him a copy thereof. 

feodant. 

Arrc8i,how § 185. [Scc. 16(>.] The sheriff shall execute the order, 
by arresting the detendant and keeping him in custody, 
until discharged by law; and may call the power of the 
country to his aid, in the execution of the arrest as in case 
of process. 

Defendant ^ 186. [Sec. 161 .1 The defendant at any time before exe- 

tobedis- ^ '- ^ • ^^ 

bSjffJde^*^ cution, shall be discharged from the arrest, either upon 
P***^ giving bail, or upon depositing the amount mentioned in 
the order of arrest, as provided in this chapter. 

Bail how § 187. [Sec. 162.] The defendant may give bail, by caus- 
p^en. jjjg ^ written undertaking to be executed by two or more 
i^cnded sufficient bail, stating their places of residence and occupa- 
tions, to the effect that the defendant shall at all times ren- 
der himself amenable to the process of the court, during the 
pendency of the action, and to such as may be issued to 
enforce the judgment therein, or if he be arrested for the 
cause mentioned in the third subdivision of section 179, 
and undertaking to the same effect as that provided by 

section 211. 

• 

rf deiSS ^ 188* [Sec. 163.] Jtt any time before a failure to comply 
■^ with the undertaking^ the bail may surrender the defendant in 
fended their exoneratioUy or he may surrender himself to the sheriff' of 
the county where he was arrested^ in the following manner: 
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k 1. A certified copy of the undertaking of the hails/iallbe 
m'^elivered to the sheriff', who shall detain the defendant in his 
W custody Ihereoftj as upon an order of arrest, and s/mll, by a 
mfertificate in wiiling, acknowledge the surrender; 
L 2. Upon the production of a copy of the undertaking and 
m^eriff''s certificate, a judge of the court, or county judge, 
m^iay upon a notice to the plaintiff', of eight days, with a copy 
^tf the certificate, order that the bail be exonerated; and on 
WfiU'tg the order and the papers used on said application, they 
W.-shall be exonerated accordingly. But this section shall not 
I 4^ply to an arrest for cause mentioned in subdivision 3, of 
mfxction 179 so as to discharge the bail from an undertaking 
^given to the effect provided by section 211. 

^ §189. [Sec. 164. JFortlie purpose of siLrrenderingthede-TJieiuiw 
Rendaiitjthe bail,at any time or pliice,beforetbey are finally 
■eharged, may themselves arrest him, or by a written au- 
thority, endorsed on a certified copy of the undertaking, 
may empower any person of suitable age and discretion to 
do 80. 

^ 190. [Sec. 165.] In case of failure to comply with the i^.^^ 
mdertaking the bail may be proceeded against by action "e"*- 
ily. 

§191. [Sec. 166.] The bail may be exonerated, either by Bai], how 
the death of the defendant or his imprisonment in a state 



th. 



der himself amenable to the process, or by his surrender to 

the sheriff of the county where he was arrested, in execution 

lereof, within twenty days after the commencement of 

;e action against the bail, or within such further time as 

may be granted by the court. 

§192. [Sec. 167.] Within the time limited for that pur- DriL>.-TT t 
pose the sheriff shall deliver the order of arrest to the plain- kingid 
aflf or attorney by whom it Is subscribed, with his return en- ^ij^'^ 
lorsed, and a certified copy of the undertaking of the bail. ^"^ 
!he plaintiff, within ten days thereafter, may serve upon ^^„^„j^ 
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the sheriff, a notice that lie does not accept the bail, or he' 
shall be deemed to have accepted it, and the sheriff shall 
be exonerated from liability. 

r ^ ItiS. [Sec. 168.] Or the receipl of such notice, the aht 
or defendant may, within ten days thereafter-, give to the plainr 

51 tiff" or attorney bywhomthe ordeTofMrr est is subscribed, fiotiei, 
cf the jusiificatiai of the same, or other bail, (^specifying tk^ 
places of residence and occupation of the latter,) before 
judge of the court, or county judge, at a specijied time anit 
place ; the time to be not less than fioe nor more than ten da^ 

j thereafter. In case other bail be given, there shall he a nem. 
undertaking, in the form pj-escrihed in section one hundri 
and eighty-seven. 

^1 § 194. [Sec. 169.] The qualifications of bail must be i 
follows : 

1. Each of them must be a resident and householder o* 
freeholder, within the state. 

2. They must each be worth the amount specified in tl 
order of arrest, exclusive of property exempt from execu- 
tion, but the judge, or a justice of the peace on jiistifica* 
tion, may allow more than two bail to justify severally iq 
amounts less than that expressed in the order, if the whol* 
justification be equivalent to that of two sufficient bail, 

^195. [Sec. 170.] Tor the purpose of justification, eacli 
of the bail shall attend liefore the judge, or a justice of the 
peace, at the time and place mentioned in the notice, aiid 
may be examined on oath, on the part of the plaintiff, touch- 
ing his sufficiency, in such manner as the judge or justice of 
the peaccj in his discretion, may think proper. The ex- 
amination shall be reduced to writing and subscribed by 
the bail, if required by the plaintiff. 

See Supremo Court rule, 83. 
ICC ij 196. [Sec. 171.] If the judgeorjusticeofthe peace 
the bail sufficient,he shall annex the examination to the 
'' dertaliijig, endorse his allowance thereon, and cause them to 
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be filed witli the clerk ; and the sheriff shall tJiereupon 
be exouerated rrom liability. 

■^197. [Sec. 172.]Thedefendaiitniay,at the time ofhis^X'^"*" 
arrest, instead of giving bail, deposit with the sheriff theri.Hiir 
amoaiit mentioned in the order. The sheriff shall tliere- 
upon give the defendant a certificate of the deposit, and 
the defendant shall be discharged out of custody. 

§198. [Sec. 173.] The sheriff shall, within four days af-P"^>^^"",'^»^f 
ter the deposit, pay the same into court; and sliall take^aiai.*"" 
from tlie officei' receiving the same, two certificates of such ^^^^^^ ^ 
payment, the one of which he shall deliver to the plaintiff, "**"■ 
and the other to the defendant. For any default in ma- 
liiag such payment, the same proceedings may be had on 
the official bond of the sheriff to collect the sum deposited, 
as in other cases of delinquency. 

§ 199. [Sec. 174.J If money be deposited, as provided s^^' 
jn the last two sections, bail may be given and justified'" ^"p^^ 
upon notice, as prescribed in section 193, any time before ^^^"^"^ 
judgment ; and thereupon the judge before whom the jus- 
tlflcatioQ is had, shall direct, in the order of allowance, 
that the money deposited be refunded by the sheriff to the 
defendant, and it shall be refunded accordingly. 

^ 200. [Sec. 175.] Where money shall have been so de-""|j^|^^ 
posited, if it remain on deposit at thetime of an order oi^i^'^. 
judgment for the payment of money to the plaintiff, the clerk 
shall, under the direction of the court, apply the same in 
satisfaction thereof, and after satisfying the judgment, shall 
refund the surplus, if any, to the defendant. If the judg- 
ment be in favor of the defendant, the clerk shall refund 
to him the whole sum deposited and remaining unap- 
plied. 

t|201. [8ec.l76.] If, after being arrested, the defendant a^eriff^i^ 
escape or be rescued, or bail be not given or justified, or a J?,^^'!^;'™' 
deposit be not made instead thereof, the sheriff shall himself ?i^^biu 
be liable as bail. But he may discharge himself from such ' ' 
liabiHty, by the giving and justification of bail as provided "^^- 
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in sections 193, 194, 195 and 196, at any time before pro- 
cess against the person of the defendant, to enforce 'an 
order or judgment in the action. • 

^ 202. [Sec. 177.] If a judgment be recovered against the 
sheriflF, upon his liability as bail, and an execution thereon be 
returned unsatisfied, in whole or in part, the same proceed- 
ings may be had on the official bond of the sheriflF, to col- 
lect the deficiency, as in other cases of delinquency. 

§ 203. [Sec. 175.] The bail taken upon the arrest, shall, 
unless they justify, or other bail be given or justified, be lia- 

Amended ble to the sheriflT, by action, for damages which he may 
sustain by reason of such omission. 

MoUon to ^ 204. [Sec. 179.1 Adefendant arrested, may, at any time 

▼scale or- 

der of ar- bcforc the justificatiou of bail, apply, on motion^ to vacate 
ducebiii. ^jj^ order of arrest, or to reduce the amount of bail. 
Affidavit 6 205. [Sec. 180.] If the motion be made upon affidavits 

on motion. ' l j 

on the part of the defendant, but not otherwise, the plaintiff 
may oppose the same by affidavits or other proofs, in ad- 
dition to those on which the order of arrest was made. 

An order of arrest will not be vacated on the ground that no special cause 
for requiring bail, is set up in the plaintiff's affidavit upon which the order 
was granted. Baker agt. Swa<^amer and Swackhamer, 6 How. 251; 
Martm vs. Vanderlip, 3 How. 265. 

A defendant who is a common carrier, in an action on the case for negli- 
gence, is not entitled to be discharged from arrest upon a ca. sa. Burkle 
▼. Ellis et al. 4 How. 288. 
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Chapter II. • 

Claim and delivery of Personal Property. 

Section 206. Delivery of personal property, when it may be claimed. 

207. Affidavit and its requisites. 

208. Requisition to sheriff, to take and deliver the property. 

209. Security on the part of the plaintiff, and justification. 

210. Exception to Sureties and proceedings thereon or on failure 

to except. 

211. Defendant when entitled to re-delivery. 

212. Justification of defendant's sureties. 
218 . Qualification and justification of sureties. 

214. Property, how taken when concealed in building or enclo- 

sure. 

215. Property, how kept. 

216. Claim of property by third person. 

217. Notice and affidavit, when and where to be filed. 

§206. [Sec. 181.] The plaintiflF, in an action to recover DcUvenr of 
the possession of personal property, may, at the time of gj^^y* 
issuing the summons, or at any time before answer, claim S^LSa. 
the immediate delivery of such property as provided in Amended 
this chapter. 

\ 207. [Sec. 182.] Where a delivery is claimed, an affi-^J^^ 
davit must be made by the plaintilf, or by some one in his ^'^^' 
behalf, showing, 

1. That the plaintiflf is the owner of the property 
claimed, (particularly describing it,) or is lawfully entitled 
to the possession thereof, by virtue of a special property 
therein, the facts in respect to which shall be set forth i 

2. That the property is wrongfully detained by the de- 
fendant ; 

3. The alleged cause of the detention thereof, according 
to his best knowledge, information and belief. 

4. That the seuoie has not been taken for a tax, assess* 
mentor fine, pursuant to a statute ; or seized under an ex- 
ecution or attachment against the property of the plaintiff ; 
or if so seized, that it is, by statute, exempt from such 
seizure; and, 

5. The actual value of th^ property. 

Where a delivery is claimed of property seized under an execution, tiie 
affidavit must shew clearly that it is exempt by a detailed statement of facts* 
Spaulding vs. Spaulding, 8 How. 297. 

[notes.] 6 
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R<^^^n. ^ 208. [Sec. 183.] The plaintiff may, thereupon, by an 
dei^?i^ endorsement in writing upon the affidavit, require tlie sheriff 
p*^y- of the county where the property claimed may be, to take 
the same from the defendant, and deliver it to the plain- 
tiff. 

* 

sccrmtyon ^209. [Scc. 184.] Upou the receipt of the affidavit and 
t^ Slidji- notice, with a written undertaking, executed by one or more 
tificauon. sufljeient sureties, approved by the sheriff, to the effect that 
Amended they aTc bouud, in double the value of the property as 
stated in the affidavit, for the prosecution of the action, 
for the return of the property tp the defendant, if return 
thereof be adjudged, and for the payment to him of such 
sum as may, for any cause, be recovered against the plain- 
tiff, the sheriff shall forthwith take the property described 
in the affidavit, if it be in the possession of the defendant 
or his agent, and retain it in his custody. He shall, also, 
without delay, serve on the defendant a copy of the affi- 
davit, notice and undertaking, by delivering the same to 
him personally, if he can be found, or to his agent, from 
whose possession the property is taken ; or if neither can 
be found by leaving them at the usual place of abode of 
either, with some person of suitable age and discretion. 

6210. The defendant may within three days after the 

Exception * ^ ^ 

SJrSS!^' service of a copy of the affidavit and undertaking, give 
SS^* or notice to the sheriff that he excepts to the sufficiency of 
to exc^u the sureties. If he fail to do so, he shall be deemed to 
PMMd hlBLy^ waived all objection to them. When the defendant 
*^' excepts, the sureties shall justify on notice in like man- 
ner, as upon bail on arrest. And the sheriff shall be re- 
sponsible &r the sufficiency of the sureties until the ob- 
jection to them is either waived as above provided, or 
until they shall justify, or new sureties shall be substitu- 
ted and justify. If the defendant except to the sureties, 
he cannot reclaim the property as provided in the next 
section. 



CODE OF PROCEDURE. 



8S! 



^211. [Sec. 186.] Atany timebeforethedeliyeryoftheDefwdom 
property to tlie plaiatifFj the defendant may if he do aot^'^"- 
except to the sureties of the plaintiff, require the return 
thereofj upon giving to the sheriff a written undertaking, imb. 
executed by two or more sufficient sureties, to the effect that 
they are bound, in double the value of the property,as stated 
in the affidavit of the plaintiff, for the delivery thereof to ■ , 

the plaintiff, if snch delivery be adjudged, and for the pay- 
ment to him of such sum as may, for any cause, be recov- 
ered against the defendant, If a return of the property I 
be not so required within three days after the taking and 
service of notice to the defendant, it shall be delivered to 
the plaintiff, except as provided in section 216. 

^212. [Sec. 187.] The defendant's sureties, upon a no- Jubi^c*. 
tice to the plaintiS of not less than two nor more than sixj!^^™J|' 
days, shall justify before a judge or justice of the peace, in 
the same manner as upon bail on arrest ; upon such justiflca- 134«. 
tlon, the sheriff shall deliver the property to the defend- 
ant. The sheriff shall be responsible tor the defendant's • 
sureties, until they justify, or until justification is com- 
pleted or expressly waived, and may retain the property 
until that time, but if they or others in their place, fail 
to justify, at the time and place appointed, he shall deliver 
the property to the plaintiff. 

^ 213. [Sec. 188.] Thequalificationsofsuretiesand their S^ 

, justification, shall be as are prescribed by sections 191 andimndm- 

' 195, in respect to bail upon an order of arrest. Amended 

\ ^214. [Sec. 189.] If the property or any part thereof be p^^^ J 

' concealed in abuildingor enclosure, the sheriff shall public- wh^'coSlTl 

* ly demand its delivery. If it be not delivered, he shall tmitinB or 1 

f «ause the building or enclosure to be broken open, and take I 

I the property into his possession; and if necessary he may I 

call to iiis aid the power of his county. I 

I ^215. [Sec.igo.] Whenthesherifl■shallhavetakenp^o-P^^I«lJ^^^ 1 

perty , as in this chapter provided, he shall keep itin a secure J 

place, and deliver it to the party entitled thereto, upon re- I 
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oeiying hh lawful fees for taking, and his o^ecessary expenses 
for keeping the same. 
Claim of § 216. If the property taken be claimed by any other 
^ per- ^ person than the defendant or his agent, and snch person 
shall make affidavit of his title thereto and right to the 
1849. possession thereof, stating the grounds of such right and 
title and serve the same upon the sheriff; the sheriff shall 
not be bound to keep the property, or deliver it to the 
plaintiff unless the plaintiff on demand of him or his agent> 
shall indemnify the sheriff against such claim by an un- 
dertaking, executed by two sufficient sureties accompanied 
by their affidavits, that they are each worth double the 
value of the property as specified in the affidavit, of the 
plaintiff and freeholders and householders of the county. 
And no claim to such property by any other person than 
the defendant or his agent, shall be valid against the sheriff 
unless made as aforesaid, and notwithstanding such claim, 
when so made, he may retain the property a reasonable 
. time to demand such indemnity. 
Notice and § 217. The shcrfff shall file the notice and affidavit with 
wheS^d his proceedings thereon, with the clerk of the court in 
filed. which the action is pending within twenty days aftes^ 
Pasted taking the property mentioned therein. 

IMS. 
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Chapter III. 
Injimctioiu 

^Section 21&. "Writ of injunction abolished, and order substituted. 

219. Injunction, in what cases granted. 

220. At what time it may be granted. 

221> Notice, when required. Temporary injunction. 

222. Security upon injunction. Damages, how ascertained. 

223^ Order to show cause why injunction should not be granted. 

224. Security upon i^jonctioii to suspend business of corpora- 

tion. 

225. Motion to vacate or modify injunction. 
226^ Affidavits, on motion. 



Writdf in- 
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. § 218. [Sec. 191 .] The writ of injunction as a provisional 
remedy is aljolishedj and an inj unction, by order, is substitu- ISS^Smct' 
ted therefor. The order may be made by the court in which Sl 
the action is brought, or by a judge thereof, or by a coujity 
judge, in the cases provided in the next section ; and when 
made by a judge may be enforced as the order of the 
court. 

A motion for an injunction may be made at a general term. Drake vs. 
Hudson River R. R. Co., 2 Code Rep. 67. 

^ 21 9. [Sec. 1 92.] Where it shall appear by the complaint, iiyunction, 
that the plaintiff is entitled to the relief demanded, «nd such ^^l^ 
relief, or any part thereof, consists in restraining the commis- 

Araended 

sion or 6ontinuance of some act the commission or continu- 18*9» 
«nce of which, during the litigation would produce injury to 
the plaintiff, or when, during the litigation, it shall appear 
that the defendant is doing, or threatens, or is about to do, or 
procuring or suffering some act to be done in violation of 
the plaintiff's rights, respecting the subject of the action, 
and tending to render the judgment ineffectual, a temporary 
• injunction may be granted, to restrain such act. And 
where during the pendency of an action, it shall appear 
by affidavit, that the defendant threatens, or is about to 
remove, or dispose of his property, with intent to defraud 
his creditors, a temporary injunction may be granted to 
restrain such removal or disposition. 

The complaint must contain a demiand for the injunction. Hovey and 
wife agt. McCrea, 4 How. 81. S. C^, 2 Code Rep. 81. Townsead agt. Tan- 
ner, 8 How, 884> 
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An injunction will issue to restrain waste or trespass to lands, where the 
title is indispute, and'the waste or trespass will be attended with irrepara- 
ble mischief. Spear agt. Cutter, 4 How. 175. 

So an Injunction will issue to protect partnership property, Dillon agt. 
Horn and Moring, 6 How. 36. 

The inquiry to be made on application for the injunction is, whether the 
act complained of will produce iiyury to the plaintiff, Cure agt. Crawford, 
5" How. 293 J Pomeroy and Leonard agt, Hindmarsh and White, id. 437. 

An injunction will not issue to restrain the .collection of taxes, on the 
grounds that the returns are insufficient. Van Rensselaer vs. Kidd, 4. 
Barb. 17. 

Nor to stay the prosecution of another suit in this court. Dederick agt. 
Hoystradt and others^ 4 How. 350. 

At what ^ 220. [Sec. 193.1 The injunction may be granted at the 

time it may , « . , . 

be gramed time 01 commcncmg the action, or at any time afterwards, 
Amended before judgment, upon its appearing satisfactorily to the 

1849 

court or judge, by the affidavit of the plaintiff, or of any 
other person, that sufficient grounds exist therefor. A 
copy of the affidavit must be served with the injunction. 

The mode of obtaining an injunction is by affidavit^ which may be so 
drawn that the complaint will form a part of it. Milikin agt. Gary, 5.^ow. 
272. Roome and another agt. Webb, 8 How. 827. 

To authorize an injunction there should not only be a clear and pali)abte 
violation ofthe plaintiff's rights, but the rights themselves should be cer- 
tain,' and such as are capable of being clearly ascertained and measured. 
Olmstead vs. Loomis, 6 Barb. 152. 

For the various forms of injunctions, see 2 Barb. Chanc. Prac, 613, 614, 
615. 

See section 226, infra, and notes. 

Nouce, h 221. [Sec. 194.] An injunction shall not be allowed, 
J&L*" after the defendant shall have answered, unless upon no- 
iiflunction. tice, or upon an order to show cause ; but in such case the 
Amended defendant may be restrained, until the decision of the . 
^^" court or judge, granting or refusing the injunction. 

Security k 222. [Scc. 1 95.] Where no provision is made by statute, 
junction, as to sccurlty upon an injunction, the court or judge shall 
Amended require a written undertaking, on the part of the plaintiff, 

1849 

with or without sureties, to the efifect that the plaintiff will 
pay to the party enjoined, such damages, not exceeding an 
amount to be specified, as he may sustain by reason of the 



.s 



CODE OF PROCEDURE 87 

injunction, if the court shall finally decide that the plain- Damage, 
tiff was not entitled thereto. The damages may be ascer- tamed, 
tained by a reference, or otherwise, as the court shall 
direct. 

The undertaking must be approved and filed with the clerk of the court. 
A non-resident plaintiff must give a resident surety who can justify. Shel- 
don vs. Alberton, 1 Sand. 700. 

§ 223. [Sec, 196.] If the court or judge deem it proper order to 
that the defendant, or any of the several defendants, should wS^iS^ 

, , 1 1 /» junction 

be heard before granting the injunction, an order may beg^o^^n^ 
made requiring cause to be shown, at a specified time and 
place, why the injunction should not be granted; and thei849. 
defendant may in the meantime be restrained. 

The defendant may read in opiwsition to the motion, the aflBdavits of third 
persons, although he has put in his answer denying the whole merits of the 
complaint. The answer in such case is only used as an a&davit. Florence 
vs. Bates, 2 Sand. 675. 

^224. [Sec. 197. J An injunction to suspend the general security, 
and ordinary business of a corporation, shall not be grant- junction to 
ed, except by the court or a judge thereof Nor shall it be J^^^ 
granted, without due notice of the application therefor, to 

Amended 

the proper officers of the corporation, except where the peo- 1849. 
pie of this state are a party to the proceeding, and except in 
proceedings to enforce the liability of stockholders in 
corporations ahd associations for banking purposes, after 
the first day of January, one thousand eight hundred and 
fifty, as such proceedings are or shall be provided by law, 
unless the plaintiff shall give a written undertaking, exe- 
cuted by two sufficient sureties, to be approved by the 
court or judge, to the effect that the plaintiff .will pay all 
damages, not exceeding the sum to be mentioned in the 
undertaking, which such corporation may sustain, by 
reason of the injui^^tion, if the court shall finally decide 
that the plaintiff was not entitled thereto. The damages 
may be ascertained by a reference or otherwise, as the 
court shall direct. 
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Moiioa to § 325. I See. 1 98.1 If the ii\janction be granted bj s judge 

vacaiteor 

"M^^" of tiie court, ox by a county judge, without notice, the de- 
fendant at any time before the trial , may apply, upon notice, 
to a judge of the court in which the action is brought, to 
vacate or modify the same. The application may be made 
upon the complaint and the affidavits on which the 
injunction was granted, or upon affidavits on the part of 
the defendant, with or without the answer. 

An appeal fVoman order granting an injunction, does not stay the fnjniie- 
tion; and if the defendant violate it, pending the appeal, an attachmeoit will 
issne against him. Stone vs. Carlan and others, 2 Sand. 738; S. C.^ 8 
3 Code Rep. 103. 

What proof is necessary? See Osborn vs. Lobdeli, 2 Code Rep. 77. 

jjQ^^^^^ § 226. [Sec. 1 99.] If the application be made upon affida- 

on motion', ^^g qu the part of the defendant, but not otherwise, the 

plaintiflT may oppose the same by affidavits or other proofs, 

in addition to those on which the injunction was granted. 

Pleadings when verified to be considered a£Sdavits on this motion. Flo- 
rence vs. Bates, 2 Sand. 675; Schoonmaker agt. the minister, &c., of the 
church of Kingston, 5 How. 265 3 Krom agt. Haydan and others, 4 How. 
226; S.-C. 2 Code Rep. 144. Contra, Hartwell vs. Kingsley, 2 Sand. 674, 
and note; Roome and another vs. Webb, 8 How. 327; Servoss vs. Stun- 
nard, 2 Code Rep. 66. 

Although the cases disagree as to whether pleadings duly verified may be 
read and considered as affidavits, on a motion to dissolve an injunction, they 
aH agree that a complaint duly verified is not such an affidavit as would be 
sufficient to authorize the issuing an injunction. See section 220 and notes. 
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Chapter IV* 
Attachment. 

Sectioh 227. Property of foreign corporations and of non-resident or ab- 
sconding or concealed defendants may be attached. 

228. Warrant by whom granted. 

229. In what cases warrant mt^ be granted. 

230. Security on obtaining warrant. 

231. Warrant, to whom directed, and what to require. 

232. Mode of proceeding in executing warrant. 

288. Proceeding in case of perishable property or vessels. 

234. Interest in corporations or associations, liable to attachment. 

235. Attachment, how executed on property incapable of manual 

delivery, 

236. Certificate of defendant's interest to be furnished by corpo- 

ration. 

237. Judgment, how satisfied. 

288. When action to recover notes, &c., of defendant may be 

prosecuted by plaintiff* in the action in which the attach- 
ment issued. 

289. Bond to sheriff* on attachment, how disposed of, on judgment 

for defendant. 

240. Discharge of attachment and' return of property, or its pro- 

ceeds, to defendant, on his appearance in action. 

241. Undertaking on the part of the defendant. 

242. When sheriff* to return warrant and proceedings thereon. 

243. Sheriff's fees. 

* 

§ 227. In an action for the recovery of money, against ^^^^ ^^ 
a corporation created, by or under the laws of any other ^'^^ 
state, government, or country, or against a defendant who sideatOT^ 

&b8coiidiiiff 

is not a resident of this state, or against a defendant whoorconcerf- 

' ° ed defcnd- 

has absconded or concealed himself as hereinafter men- ""^.f *?^ 

be altachoa 

tioned, the plaintijff, at the time of issuing the summons, 

Passed 

or at any time afterwards, may have the property of suchi340- 
defendant attached, in the manner hereinafter prescribed, 
as a security for the satisfaction of such judgment as the 
plaintiff may recover. 

In what cases attachment may issue. Hernstein agt. Matthewson, 5 How. 
196; Burrows vs. Miller and others, 4 How. 349 j Brewster and others vs. 
Hom'gsburger and others, 2 Code Rep. 60; Morgan vs. Avery id. 91; Conk- 
lin and Conklin agt. Dutcher, 5 How. 386; Morgan vs. Avery, 7 Barb. 656, 

The attachment may be served after the summons, Hulbert vs. the Hope 
Mutual Ins. Co. 4 How. 275. 

Attachments cannot be issued in the Superior Court (N. Y. city) except 
in cases where the court has jurisdiction. Fisher and others vs. Curtis^ 2 
Sand. 660; S. C. 2 Code Rep. 62. 
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wajrant, § 238. A warTEiit of attachment must be obtained from 

by whom 

gpranted. a judgc of the couTt ill which the action is brought, or 

Paned „ 

1849. from a county judge. 

In what ^ 229. The warrant may be issued whenever it shall 

rSfi^"' appear by affidavit, that a cause of action exists against 

be iwued. 

such defendant, specifying the amount of the claim, and 
imf the grounds thereof, and that the defendant is either a 
foreign corporation, or not a resident of thig state, or has 
departed therefrom with intent to defraud his creditors or 
to avoid the service of a summons, or keeps himself con- 
cealed therein with the like intent. 
securityon § 230. Beforc Issuiug the warrant, the judge shall re- 
warrant. quire a written undertaking on the part of the plaintUBf, 
Paased with sufficicut surcty, to the eflfect, that if the defendant 

1849. 

recover judgment, the plaintiff will pay all costs that may 

be awarded to the defendant, and all damages which he 

may sustain, by reason of the attachment, not exceeding 

the sum specified in the undertaking, which shall be at 

least two hundred and fifty dollars. 

Warrantto ^ 231. The Warrant shall he directed to the sheriff of any 

JSSS^to*]^ c^^^^y *^ y^hich property of such defendant may be, and shall 

<i^>^- require him to attach and safely keep all the property of such 

igJJ®^ defendant within his county, or so much thereof as may be 

Amended Sufficient to Satisfy the plaintiff^ s demand together with costs 

and expenses. The amount of which micst be stated in cou' 

formity with the complaint , together with costs and expefnses, 

• Several warrants may be issued at the same time to the 

sheriffs of different counties. 

Mode of ^ 232. The sheriflFto whom such warrant of attachment 

{nroceeding * 

iSi^^mI ^^ directed and delivered, shall proceed thereon in all re- 

'^^' spects, in the manner required of him by law in case of 

Pawed attachments against absent debtors, shall make and retura 

an inventory, and shall keep the property seized by him, 

or the proceeds of such as shall have been sold, to answer 

any judgment which may be obtained in such action, and 
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shall, subject to the direction of the court or judge, collect 
and receive into his possession all debts, credits and effects 
of the defendant. The sheriflF may al^o take such legal 
proceedings, either in his own name or in the name of such 
defendant, as may be necessary for that purpose, and dis- 
continue the same at such times and on such terms as the 
court or judge may direct. 

^ 233. If any property so seized shall be perishable, or if Proceed- 
any part of it be claimed by aliy other person than such de- g[^p®^^^^; 
fendant, or if any part of it consist of a vessel, or of any ^^ ^^' 
share or interest therein, the same proceedings shall be Passed 
had in all respects as are provided by law upon attach- 
ments against absent debtors. 

6 234. The rights or shares which such defendant may ^rueresi m 
» o *' corpora- 

have in the stock of any association, or corporation, to-^^^^^' 

gether with the interest, and profits thereon, and all other l^h^en?' 

property in this state of such defendant, shall be liable to p^^^ 

be attached and levied upon and sold to satisfy the judg- ^®*® 

ment and execution. 

§ 235. The execution of the attachment upon any such Attach- 

ment, how 

rights, shares, or any debts or other property incapable ot^^^^^ 
manual delivery to the sheriff, shall be made by leaving a ^""SSSSi 
certified copy of the warrant of attachment with the pre- ^^''^'^ 
sident or other head dT the association or corporation, or ^^^ 
the secretary, cashier, or managing agent thereof, or with 
the debtor or individual holding such property, with a 
notice showing the property levied on. 

§ 236.^ Whenever the sheriff shall with a warrant of at- certificate 
tachment, or execution against the defendant, apply to wu's Lte'r- 
such officer, debtor or individual, for the purpose of at-ftir"^*»«* 

' * ■*• by corpo- 

taching, or levying upon, such property, such officer, '*^**^' 
debtor, or individual, shall furnish him with a certificate Passed 

1849. 

under his hand, designating the number of rights or shares 
of the defendant in the stock of such association or corpo- 
ration, with any dividend, or any incumbrance thereon, or 
the amount and description of the property, held by such 
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association, corporation or individual, for the benefit of^ 
or debt owing to the defendant. If such officer, debtor or 
individual refuse to do so, he may be required by the court 
or judge to attend before him, and be examined oji oath, 
concerning the same, and obedience to such orders may 
be enforced by attachment. 
ludgraent, § 237. lu casc judgmcut be entered for the plaintiff, in 

howsatis- ' 

fi«*. such action, the sheriff shall satisfy the same out of the 
paned property attached by him, if it shall be suflSlcient for that 
purpose ; 

1 . By paying over to such plaintiff tte proceeds of alj 
sales of perishable property, and of any vessel, or share or 
interest in any vessel sold by him, or of any debts or cre- 
dits collected by him or so much as shall be necessary to 
satisfy such judgment ; 

2. If any balance remain due, and an execution shall 
have been issued on such judgment, he shall pi^oceed tp 
sell under such execution so much of the attached proper- 
ty, real or personal, except as provided in subdivision four 
of this section, as may be necessary to satisfy the balance, 
if enough for that purpose shall remain in his hands ; and 
in case of the sale of any rights or shares in the stock of a 
corporation or association, the she^^ff shall execute to the 
purchaser a certificate of sale thereof, and the purchaser 
shall thereupon have all the rights and privileges in re- 
spect thereto which were had by such defendant. 

3. If any of the attached property belonging to the 
defendant, shall have passed out of the hands of <he sher^ 
iff without having been sold or converted into money, 
such sheriff shall re-possess himself of the same, and for 
that purpose shall have all the authority which he had to 
seize the same under the attachment, and any person who 
shall wilfully conceal or withhold such property from the 
sheriff, shall be liable to double damages at the suit 
of the party injured* 
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■ 

4. Until the judgment against the defendant shall be 
paid, the sheriff may proceed to collect the notes, and 
other evidences of debt and the debts that may have been 
seized or attached under the warrant of attachment, and 
to prosecute any bond he may have taken in the course 
of such proceedings, and apply the proceeds thereof to 
th^ payment of the judgment. 

When the judgment and all costs of the proceedings shall 
have been paid, the sheriff upon reasonable demand, shall 
deliver over to the defendant -the residue of the attached 
property or the proceeds thergof. 

§ 238. The actions herein authorized to be brought by J^*^*^: 
the sheriff, may be prosecuted by the plaintiff, or under his tc'^^'oTd^ 
direction, upon the delivery by him to the sheriff of an Say^e 
undertaking executed by two sufficient sureties, to the ?y*piaintiff 
effect that the plaintiff will indemnify the sheriff from all ^^^^^ 
damages, costs and expenses on account thereof, not ex-Jlu^^^* 
oeeding two hundred and fifty dollars in any one action. ^^^ 
Such sureties shall in all cases, when required by the ^^' 
sheriff justify, by making affidavit that each is a house- 
holder, and worth double the amount of the penalty of 
the bond) over and above all demands and liabilities. 

§ 339. If the foreign corporation or absent or abscond- Bond to 
ing or concealed defendant, recover judgment against the auaciuneiit 
plaintiff, in such, action, any bond taken by the sheriff, ^^^o» 
except such as are mentioned in the last section, all the ^j^«^^- 
proceeds of sales and monies collected by him, and all the 
property attached remaining in his hands, shall be deliv- 1849- 
ered by hiin to the defendant or his agent on request and 
the warrant shall be discharged, and the property released 
therefrom. 

Discharge 

^240. Whenever the defendant shall have appeared in of aitacfi. 

* * ment and 

such action, he may apply to the officer who issued the ^^^^^^r 
attachment, or to the court, for an order to discharge the }o Sefend-^ 
same, and if the same be granted all the proceeds of sales ^pe^ce 

in action. 

and moneys collected by him, and all the property at- p^ed 
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tached remaining in his hands, shall be delivered or paid 
by him to the defendant or his agent and released from 
the attachment, 
underta- ^241. Upon such application, the defendant shall de- 
S^ of de- liver to the court or officer an undertaking executed by 
paa^ at least two sureties, resident and freeholders in this state, 
^^^' approved by such court or officer, to the effect that the 
sureties will on demand pay to the plaintiff, the amount 
of the judgment that may be recovered against the de- 
fendant in the action, not exceeding the sum specified in 
the undertaking, which sha^J be at least double the amount 
claimed by the plaintiff in his complaint. 

The proper method of obtaining redress for any irregularity or Impro- 
priety in issuing i^y Is by a special motion to the court ^ and not by appeaL 
Morgan vs. Avery, 7 Barb. 656- 

If defendant has been arrested as a non-resident, and claims to be a resi- 
dent, the court will order a reference to ascertain the ftict, without the un- 
dertaking. Killian vs. Washington, 2 Code Rep. 78. 

When 6 242. When the warrant shall be fully executed or 

sheriff to .11. 

'|tj»j^- discharged, the sheriff shall return the same, with his 
SI^Mwe- P^^^^^^i^gs thereon, to the court in whicH the action was 
pissed brought. 

1849 

Sheriff's ^ ^'*^' '^^^ sheriff shall be entitled to the same fees 
^^^ and compensation for services, and the same disbursements 
Passed under thi3 title, as are allowed by law for like services 

lo49. -^ f *i 

and disbursements under the provisions of chapter five, 
title one, and part two of the Revised Statutes. 
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Chapteb. V. 
Provisional Remedies. 

Section 244. Powers of court as to receivers, deposit of money, &c., in 

court, and other provisional remedies. 

§ 244. [Sec. 200.] ^ receiver may be appointed: 

1. Before judgment J provisionally^ on the- application ofPowenof 
either party ^ when he establishes a prima facie right to such^^^^^^ 
property which is the subject of the action^ and which is in^col^^' 
the possession of an adverse party ^ and the property ^ or its provisional 
rents and profits^ are in danger of being lost or materially Amended 
injured or impaired. 

2. After judgment^ to carry the judgment into effect. 

3. After judgment y to dispose of the property according to 
the judgment J or to preserve it during the pendency of an 
appealy or when an execution has been returned unsatisfied^ 
and the judgment debtor refuses to apply his property in sat- 
isfaction of the judgment. 

4. In the cases provided in this code^ and by special statutes^ 
when a corporation has been dissolved^ or is insolvent^ or in 
imminent danger of insolvency, or has forfeited its corporate 
rights. 

5. In such other cases as are now provided by law or m^y 
be in accordance with the existing practice except as other- 
loise provided in this act. 

The court may grant the other provisional remedies now 
existing according to the present practice except as otherwise 
provided in this act. 

When it is admitted by the pleading or examinatian of a 
party , that he has in his possession, or under his control, any 
money or other thing capable of delivery, which, being the 
subject of the litigation, is held by him as trustee for another 
party, or which belongs or is due to another party, the court 
may order the same to be deposited in court, or delivered to 
such party, with or without security, subject to the further 
direction of the court. 
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Whenever^ in the exercise of its authority^ a court shall 
have ordered the deposit or delivery of money or other things 
and the order is disobeyed^ the court^ besides punishing the 
disiAedience^ as for contempt^ may make an order , requiring 
the sheriff to take the money or thing and deposit or deliver 
it J in conformity with the direction of the court. 

When the answer of the defendant admits part of the 
plaintiff^ s claim to be just^ the court on motion, may &td&r 
such defendant to satisfy that part of the claim, and rnay 
enforce the order as it enfo^xes a provisional remedy. 

When a receiver will be appointed to take the effects of a corporation 
Gomo and others vs. Gray and others, 4 How. 166, and oaseB there cited. 
See Supreme Court Rule 81. 

TITLE VIII. 

Of the trial and judgment in civil actions. 

Chapter I. Judgment upon failure to answer. 

II. Issuesand the mode of trial. 

'- ■ III. Trial by jury. 

^ •• • ^ < IV. Trial by the court. 

» / V. Trial by referees. 

VI. The manner of entering judgment. 

Chapter I. 
Judgment upon failure to answer. 

Section 246. Judgment, what. 

246. Judgment on failure of defendant to answer r 

247. Judgment on frivolous demurrer, answer or reply. 

judgmcm, k 245. [Sec. 201.] A judgment is the final determina- 

whftt. 

tlon of the rights of the parties in the action. 
Judgment § 246. [Scc. 202.] Judgment may be had, if the defend- 
of defend- aut fail to auswcT the complaint, as follows : 

ant to an- *^ ' 

•wer. J jj^ j^jjy action arising on contract, for the recovery 

Amended of moucy ouly, the plaintiff may file with the clerk, proof 
of personal service of the summons and complaint, on one 
or more of the defendants, or of the summons, according 
to the provisions of section 130, and that no answer has 
been received. The clerk shall thereupon enter judg- 
ment for the amount mentioned in the summons, against 
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the defendant or de&ndants, or against one or more ot 
several defendants, in the cases provided for in sectioa 
136. Sat if the complaint be not sworn to, and soch 
aeticm is on an instriiment fbt the payment of money onJy, 
the clerk, on its production to him, shall assess the amount 
due to the plaintiff thereon : and in other cases shall ajBh 
certain the amount which the plaintiff is entitled to x^ 
cover in such action, from his examination under oath, or 
other proof, and enter the judgment for the amount so as- 
sessed or ascertained. In case the defendant give notice of 
appearance in the action he shall be entitled to five days 
notice of the time and place of such assessment. 

2. In other actions the plaintiff^ raay^ upon . the like 
proof apply to the courts after the expiration of the tinu 

Jot answering^ for the relief demanded in the complaint. If 
the taking of an account or the proof of any fact he neeessct- 
ry to enable the court to give judgment ^ or to carry the judg- 
ment into effect, the court may take the account or hear the 
proef or may, in Us discretion, order a reference for thai pur- 
pose. And where the action is for the recovery of money only, 
or of specific real or personal property, with damages for the 
withholding thereof, the court may order the damages to he 
assessed hy a jury, or if the examination of a long account 
he involved, hy a reference as ahove provided. If the defend- 
ant give notice of appearance in the action hefore the expira- 
tion of the time for answering, he shall he entitled to eight 
days notice 0/ the time and place of application to the court 
for the relief demanded by the complaint. 

3. In actions where the service of the summons was }yy pub- 
lication, the plaintiff may in like manner apply for judgment 
and the court mv^t thereupon require proof to he made of the 
demand mentioned in $he complaint, and if the defendant he 
not a resident of the State, must require the plaintiff or his 
agent to he examined on oath respecting any payments that 
have been m^ade to the plaintiff or to any one for his tcse, on 

[notes.] 7 
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account of such demand^ and rryiy render judgment fir the 
amount which he is entitled to recover. Before rendering 
judgment the court may^ in its discretion^ require the plaintiff 
to cause to be JUed satisfactory security to abide the order of 
the court touching the restitution of any estate or effects which 
may be directed by such judgment to be transferred or deliv- 
eredy or the restitution of any money that may be collected 
under or by virtue of such judgment ^ in case the defendant or 
his representatives shall apply and be admitted to defend the 
action^ aud shall succeed in such defence. 

It is nnnecessary to enter an order for defknlt in not answering. Watson 
▼s. Brigham, 8 How. 290. 

The clerk in ascertaining the amount of plaintiff's recovery, should file 
his report with the judgment roll. Squire agt. Elsworth and others, 4 
How. 77. 

Where the complaint contains several counts^ and the answer denies only 
a part, the plaintiff may have judgment on those counts not denied. Tracy 
aud others agt. Humphrey, 5 How. 155. 

Where defendant has appeared hut not answered, he is not entitled to 
notice of assessment. Where costs are adjusted without notice, it is the ad- 
justment of costs oidy that is irregular. Dix agt. Palmer and Schoolcraft, 

5 How. 233 J Rickards vs. Swetzer, 3 How. 413. 
Supreme Court, Rule 91. 

ju^cnt \ 247. If a demurrer, answer, or reply be frivolous, the 
io""d^^ party prejudiced thereby, upon a previous notice of five 
JJJ®' °"®" day s may apply to a judge of the court, either in or out of 
the court, for judgment thereon, and judgment may be 
*8*^- given accordingly. 

On overruling a demurrer to a complaint as frivolous, leave to answer 
will not be given without an affidavit of merits. Applefey vs. Elkins, 2 
Sand. 673. 

No affidavit need be served with the notice of motion for judgment. Dar- 
row agt. Miller, 5 How. 247. 

The decision of the motion under this section \& & judgment ^ not an order. 
* King agt. Stafford and Maxwell, 5 How. 30. 

It is for the court, not a party, to decide Whether .the pleading is friyo. 
lous. Hartness and others vs. Bennett, 8 How. 289; De Witt ads. Swift 

6 Waldon id. 280. 
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Chapter II. 
Issues and the mode of Trial. 

Section 248. The different kinds of issues. 

249. Issue of law. 

250. Issue of fact. 

251 . On issues of both law and fact, the issue of law to be first tried . 

252. Issue of law to be tried by the court. 

253. Issue of fact to be tried by jury, unless waived or reference 

ordered. 

254. Other issues to be tried by the court. 

255. All issues to be tried before a single judge. 

256. Either party may give notice of trial. Note of issue. 

257. Order of disposing of issues on the calendar. 

^ 248. [Sec. 203.] Issues arise upon the pleadings, when ^Sw^®^ 
a fact or conclusion of law is maintained by the one party *»^- 
and controverted by the other. They are of two kinds : 

1. Of law; and 

2. Of fact. 

^^49. An issue of law arises, £j?f ^ 

1. Upon a demurrer to the complaint, answer or reply, Pa»ed 
or to some part thereof. 
^ 250. [Sec. 204.] An issue of fact arises, ^ *^ 

1. Upon a material allegation in the complaint contro- Amended 
verted by the answer ; or, 

2. Upon new matter in the answer controverted by the 
reply; or, 

3. Upon new matter in the reply, except an issue of law 
is joined thereon. 

§ 251. [Sec. 206.] Issues both of law and of fact Diay o>}Jwo«^ 
arise upon different parts of the pleadings in the same ac- ^^ If 
lion. In such cases, the issues of law must be first tried fimuied. 
unless the court otherwise direct. 

The date of the issue on the general term calendar, where an appeal is 
taken from a judgment upon a report of a referee, is the day of filing the ^ 

report. Gould and others agt. Chapin and others, 5 How. 358. 

WTiere there are issues of law and fkct, and the cause is brought on for 
trial of the latter, the court will then determine whether it shall be tried 
before the issue of law is disposed of. Warner vs. Wigers, 2 Sand. 635. 

§ 252. [Sec. 208.] Jin issue of law miist be tried by the conrty issue of 
unless it be referred^ as provided in sections 270 and 271. ^n coort. 
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i^*^^. ^^^^ ^ff^^^i *^ ^w action for the recovery of money only, or of 

specific real or personal property j or for a divorce from the 

marriage contract on the ground of adultery, must be tried by 

fart^trted ^ J^'^y? uuless a jury trial be waived as provided in section 

Amended ^^®' ^ ^ reference be ordered as provided in secti&ns 270 and 

1849 271. 

fiS?tobe ^ ^^^' t^^* ^^^'] ^©never in aii action for the reoov- 
lS^,^ea8®^y of money only, or of specific real or persbilal property, 
JSJi^ce"" there shall be an issue of feet, it Mnst be tried by a jury 

unless a jury trial be waived, as provided in section 266, 
i^nded Qp reference be ordered, as provided in sections 270 and 

271. 

See Supreme Court Rule, 74. 

Other i»- § 254. [Sec. 209.1 Every other issue is triable by the 

fues to be 

tried by Ae court, which, howcvcr, may order the whole issue, oir any 
specific question of fact involved therein, to be tried by a 

1849. jury; or may refer it, as provided in sections 270 and 
271. 

Aiiiasues ^255. [Scc. 210.] ^11 issucs offact, triable by c jury Or by 

of fact . /» 

be tried court^must bc tried before a single judgc. Issues of fact in the 
judge. supreme court, must be tried at a circuit court when the trial 
1849, 1351. w by jury, otherwise at a circuit court or special tefTnyds 
fe?**°^ ,^Ae court may by its rules prescribe. Issues of law must be 
erai term. ^^^^ ^^ ^ general term, unless the court order the trial to be 
had at a special term. 

BMherpv. §256. [Sec. 211.] At any time after issuc, and at Icdst t^u 
^(▼fStice days before the court, either party may give notice of triaL 

of trkd. 

The party giving the notice shall furnish the clerk at lei^t 
Note of ft>^ days before the court with a note of the issue cozitalll* 
ing the title of the action, the names of the attorneys and 
the time when the last pleading was served ; and the clerk 
shall thereupon enter the cause upon the calendar, accord- 
ing to the date of the issue. 

The day of service to be excluded, and the first day of the court faicluded. 
Notice of trial for the 21st served on the 11th, held good. Dayton agt. Mo* 
Intyre and others, 5 How. 117. 



iMne. 
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See section 407, uifra and notes, and Supreme Court rules 22, 23, 28, 37. 

Commission to take testimony. The defendant will be allowed twenty 
days after service of reply to apply for a commission. Bank of Charleston 
vs, Hurlburt, 1 Sand. 717 ; S. C. 1 Code Rep. 96. 

Commission may issue to examine adverse party. Brockway vs. Stanton, 
2 Sand. 640^ S. C. 1 Code Rep. 128, 

It is not necessary that the moving papers should show what county the 
action is to be tried in. Blackmar agt. Yan Inwager, 5 How. 367 j Contra, 
Dodge vs. Rose et al. 1 Code Rep. 123. 

Where a commission is likely to produce gr^t ii^jury, terms will be im- 
posed. Ring vs. Mott, 2 Sand. 688. 

When the sta^ of proceedings will be vacated. Yoss vs. Fielden, 2 Sand. 
690. 

* 

& 257. rSec, 212.1 The issues on the calendar shall beoid«r«rf 
disposed of in the following order; unless, for the <5onve-^»^ 
nience of parties, or the despatch of business, the court *^"^®°^* 
shall otherwise direct : 

1. Issues of fact to be tried by a jury ; 

2. Issues of fact to be tried by the court ; 

3. Issues of law. 



CaAPTER III 

Trial by Jury. 

Seotion 258. Either party may bring issue to trial. 

259. Plaintiff to furnish court with copy summons, pleadings, &c. 

260. Creneral and special verdicts defined. 

261. Yerdict in action for recovery of specific personal property, 

when in action for recovery of money only, or real pro- 
perty, jury may render either general or special verdict -, 
and when court may direct special finding. 

262. On special finding, with general verdict, former to control. 
268. In actions for recovery of money only, jury to assess dama- 
ges. 

264. Entry of verdict. 

265. Judgment when to be entered. 

§ 268. [Sec. 213.] Either party giving the notice, may fcrtngEith^par- 

• y •'•■•• y 

the issue to trial, and in the absence of the adverse party, ww/e^^ ^Sua.*"" 
the court, for good cause, otherwise direct, may proceed '^f^ t^rntoAtA 
his case, and take a dismissal of the complaint, or a verdict or^^^' 
judgment, as the case may require. A separate trial between 
a plaintiff and any of the several defendants, may be allowed 
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hy the court, whenever, in Us opinion, justice wUl thereby he 
promoted* 

Where the defendant takes an order dismissing complaint for de&nlt of 
the plaintiff, when the cause is called on the calendar , he is entitled to the 
trial fee.. Dodd agt. Curry, 4 How. 128. 

gjuT^ to ^ 259. [Sec. 214.] When the issue shall he brought to trial 
copyor^^^y the plaintiff, he shall furnish the court with a copy of the 
pleadings! summons and pleadings vnth the offer of defendant, if any shall 
have been made. When the issue shall be brought to trial by 
iBBi, the defendant, and the plaintiff shall neglect or refuse to fur- 
Defendant ^*^^ ^^^ court with a copy of the summons and pleadings and 
l^STc^jy the offer of the defendant, the same may be furnished by the 

of plead" 

>n§f». defendant. 

General ^260. [Scc. 215.1 A general verdict is that by which 

TerdiSde- the juTj pronouncc generally upon all or any of the issues, 

fined. 

either in favor of the plaintiff or defendant. A special 
ibncnded y^y^jj^^ is that by which the jury find the facts only, leav- 
ing the judgment to the court. 
Verdict in ^ 261. In au action for the recovery ofspecific personal 
JS5)7eryof property, if the property have not been delivered to the 
pcreouai plaintiflE, or the defendant by his answer claim a return 

property. * ' 

thereof, the jury shall assess the value of the property, if 
1849. their verdict be in favor of the plaintiff, or if they find in 
favor of the defendant, and that he is entitled to a return 
thereof; and may at the same time assess the damages, if 
any are claimed in the complaint or answer, which the 
prevailing party has sustained by reason of the detention 
or taking and withholding such property. 
When in [Scc. 216.] lu cvcry action for the rccovcry of money only, 

action for ,« ■. ^ xi. • • at • t .t* 

recoveryof or specific real property, the jury, m their discretion, may 

money on- " 

^ro'^'ri*^ render a general or special verdict. In all other cases the 
iSc?erih- court may direct the jury to find a special verdict in writ- 
S Social ing, upon all or any of the issues; and in all cases may 

veraict,and « i 

jj^en court instruct them, if they render a general verdict, to find 
g5^^^ upon particular questions of fact, to be stated in writing, 
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and may direct a written finding .thereon. The special 
verdict or finding shall be filed with the clerk, and en- 
tered upon the minutes. 

A special verdict should state facts, and not mere evidence of facts. Hill 
and Sandford vs. Covell, 1 Com, 622 j Langlcy vs. Warner, 3 Com. 327. 

§ 262. [Sec. 217.] Where a special finding of facts shall ^^^t^ 
be inconsistent with the general verdict, the former shall wi^erfict 
control the latter, and the court shall give judgment ac- comiS. 
cordingly. 

§ 263. [Sec. 218.] When a verdictis found for the plaintiff ^^^^^^^ 
in an action for trie recovery of money y or for the defendant when money oo- 
a setoff for the recovery of money is established, beyond the assessdam- 
amount of the plaintiff ^s claim as establishedy the jury must 
also assess the amount of the recovery; they may alsOy under issu 
the direction of the court, assess the amount of the recovery 
when the court give judgment for the plaintiff on the answer. 
If a set-off y established at the trial, exceed the plaintiff ^s de- 
mand so established, judgment for the defendant must be 
given for the excess; or if it appear that the defendant is en- 
titled to any other affirmative relief, judgment must be given 
accordingly. 

§ 264. [Sec. 219.] Upon receiving a verdict, the clerk shall^^^^^^ 
make an entry in his minutes, specifying the time and place of ^ ^ , 
ike trial, the names of the jurors and witnesses, the t'erdict, and ^^^' 
either the judgment to be rendered thereon, or an order that 

m 

the cause be reserved for argument or further consideration. 
The justice trying the cause may, in his discretion, and upon 
such terms as may be just, stay the entry of judgment and 
further proceedings, until the hearing and final decision of a 
motion for new trial, or to set aside the verdict or judgment, 
upon the grounds of surprise or irregularity, or upon a case 
or bill of exceptions. 

The court shall have power to order a verdict to be entered, 
subject to the opinion of the court thereon. The judge who 
tries the cause may, in his discretion, entertain a motion to 
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he. made on his minutes to set aside a verdict and grant e 
new trial upon exceptions ^ of as being against evidence, or for 
insufficient evidencCy or for excessive damages ; but such mo* 
Hons in actions hereafter triedy shall only be heard upon the 
minutes at the same term or circuit at which the trial is hady 
. a/ad if not heard at the same term or circuit in actions here' 
after tried^ the motion must be made upon a case or bill of ex- 
ceptions, or upon appeal. When such motion is heard and 
decided upon the minutes of the judge, an appeal may be 
taken from such deeisiony and in case of appeal, a case or biU 
of exceptions mu^t be prepared and settled in the usu4zl form, 
and upon which case or bill of exceptions the argument of the 
appeal must be had. 

After the trial of a cause, either party may, in the manner 
prescribed by law and the rules of the court in which the aC' 
tion is pending, make and settle a case or bill of exceptions, 
which when settled shall be JUedy and when filed after judg^ 
ment, shall be attached to and become a part of the judgment 
Toll. 

Snpreme Court Rules, 26, 81. • 

§ 265. Motions for a new trial ofi a case or bill of excep 
*ii«wiriai. fionsy motions for judgment on a special verdict or case reserv- 
FoMed ed subject to the opinion of the court ^ shall in the first instance 
be heard and decided at a special term^ unless the justice try- 
ing the cause shall direct it to be heard in the first instance at 
a general term. If such order is granted^ directing it to be 
heard at a general term^ such motion may then be noticed and 
brought on to argument by either party at a general terTn of 
such court y and the court shall hear and decide the same. 

A bill of exceptions taken on the trial could be heard only on appeal at a 
general term,. under the Code of 1848 and 1849. Graham agt. Milliman, 4 
How. 435. 

A motion to set aside a judgment, upon matters of substance, is not re- 
quired to be made the first possible opportunity. Lucas vs. Trustees, &c., 
of the church of (Jeneva^ 4 How. 353. 
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Chaitper IV. 
Trial by the court. 

Sectioh 266 . Trial "by- jury how waired . 

267. On trial by the court, judgment to be given in twenty days. 

268. Exceptions, how and when taken. 

269. Proceedings upon judgment on issue of law. 

6 266. [Sec. 221.1 Trial by jury may be waived by the Trial by 

^ •' jury, how 

Beveral parties, to an issue of fact, in actions on contract, waived. 
and with the assent of the court, in other actions, in the Amended 

1849. 

manner following : 

1. By failing to appear at the trial. 

2. By written consent, in person or by attorney, filed 
ifirhh the clerk. 

3. By oral consent in open court, entered in the minutes, on tnaibf 
f^ 267. [Sec. 222.] Upon a trial of a question of fact hyjx^m^m 

, to be given 

the court, its decision shall be given in writing, and filed ^^®°*y 
•with the clerk, within twenty days after the court at Amended 

1849. 

which the trial took place. . Judgment upon the decision 
ahall be entered accordingly. 

'What fitcts necessary to put a cause over the circuit. Pulver t*. Wse- 
Todt; 3 How. 49, and cases there cited. 

This section, so far as it relates to the time for filing, is merely directory. 
People ex rel. Gaboon et al. agt. Dodge, Judge, &c., 5 How. 47. 

§ 268. jFbr the purposes of an appeal^ either party may ex- ExeeptioM 
cept to a decision on a matter of law arising upon such trialy when 
within ten days after notice in writings of the judgment ^ in 
the same manner y and with the same effect as upon a trial by ^f**^ 
jury. .Snd either party desiring a review upon the evidence 
appearing on the trial^ either of the questions of fact or of 
lawy may at any time within ten days ajter notice of the judg- 
ment <^ or within such time as may be prescribed by the rules 
of the court y make a bill of exceptions or ca^e containing so 
much of the evidence and such exceptions as may be material 
to the question to be raised. The bill of exceptions or case 
shall be settled as provided by the rules of the court , and the 
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judge in settling such case shall briefly specify the facts formi 
by him and his conclusions of law. 

Where a party moves for a new trial upon a bill of exceptions, he must 
rely upon the grounds taken, and the points made by him upon the trill, 
and upon those only. Staring vs. Bowen, 6 Barb. 109. 

Where it is sought to review causes commenced before the code took ef- 
fect, such review must be had under the old law. Scott vs. Becker and 
others, 3 How, 373. Doty vs. Brown, id. 376 j Clarke agt. Crandall,4 
How. 127. 

On filing the decision, judgment may be entered immediately. There fa 
no implied stay of proceedings to make a case. Lynde vs. Gowenhoven, 4 
How. 327. 

The old practice of moving on ar case or bill of exceptions, and all tbe 
proceedings to obtain a review, are still in force. Thompson vs. Blanchard, 
4 How. 260; S, C. 3 How. 399, 

Without a stipulation at the trial, a case cannot be turned into a bill qf 
exceptions or special verdict y after judgment of the Supreme Court. Smith 
and others vs. Caswell, 4 How. 286. 

A bill of exceptions should give a plain and concise statement of the &cts 
out of which the questions of law arise. Price vs. Powell, 3 Com. 822. 

Where any exception is taken at the trial, the party may make a case, 
presenting such exception. Huff vs. Bennett, 2 Sand. 703. 

The object of a case, made by a party desiring a review upon the evi- 
dence appearing on the trial before a referee, is to enable the appellant to 
call in question the facts stated by the referee in his report. Wilson, re- 
ceiver, &c., vs. Allen and others, 6 Barb, 642. 

See Supreme Court Rules, 16, 19, 20, 21, 24, 27, and section 272 and 
notes. 

Proceed- § 269. [Scc. 224.] On a judgment for the plaintiff upon an 

8 upon 



^ment issuc oflaWy the plaintiff may proceed in the manner prescribed 
law. "hy the first two sub-divisions of section two hundred and forty- 
Amended sixy upon the failure of the defendant to answer ^ where the sum- 
mons was personally served. If judgment be for the defen- 
dant ^ upon an issue of law ^ and if taking of an account ^ or the 
proof of any fact ^ be necessary to enable the court to complete 
the judgment y a reference or assessment by a jury may be or- 
deredy as in that section provided. 
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Chapter V, 
Trial by referees. 

Section 270. All issues referable by conseqt. 

271. When reference may be compulsorily ordered. 

272. Report to stand as decision of the court. 

273. Referees, how chosen. 

§ 270. [Sec. 225.] All or any of the issues in the action, ^^^^ 
whether of fact or of law, or both, may be referred, upon ^^ °*'"®®^' 
the written consent of the parties. 

After service of the reply, motion to refer may be made immediately. 
Enos and others agt. Thomas and others, 4 How. 290. 

Actions based upon carelessness or negligence cannot be referred. Mc- 
Kaster et al. vs. Booth, 3 Code Rep. Ill; S. C. 4 How. 427. 

See Supreme Court Rules, 25, 69, 71. 

§ 271 . [Sec. 226.] Where the parties do not consent, the when re 
court may, upon the application of either, or of its own ^^p^ 
motion, except where the investigation will require theSf°"^*'' 
decision of difficult questions of law, direct a reference in ^^^^^ 
the following cases : ^*^* 

1 . Where the trial of an issue of fact shall require the 
examination of a long account on either side ; in which 
case, the referees may be directed to hear and decide the 
whole issue, or to report upon any specific question of fact 
involved therein ; or, 

2. Where the taking of an account shall be necessary 
for the information of the court, before judgment, or for 
carrying a judgment or order into eflfect ; or, 

3. Where a question of fact, other than upon the plead- 
ings, shall arise, upon motion or otherwise, in any stage 
of the action. 

k 272. The trial by referees is conducted in the same man- Trial by 

•^ referees, 

ner as a trial by court. They have the same power to grant \^J^^^' 
adjournments as the court upon such trial. They must state 

_ , Passed 

the facts Jound and the conclusions of law separately ^ anrfissi. 
their decision must be giveny and may be excepted to and re- 
viewed in like manner. The report of the referees upon the 
whole issue stands as the decision of the court y and judgment 
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may he entered thereon in the same m^inner as if the action 
had been tried by the court. When the reference is to report 
the facts J the report has the effect of a special verdict. 

As to the manner of reviewing reports of referees, see Haight vs. Prince, 
2 Sand. 720; Graham agt. Milliman, 4 How. 486; Leggett vs. Mott^id. 825; 
S. C. 2 Sand. 720 j La Wall agt. Grigg, 5 How, 158 ; Nones vs. the Hope 
Mutual Ins. Co. id. 167; Pepper agt. Goulding, 4 How. 810; Rayner vs. 
Clark and Lawrence, 7 Barb. 581 ; Enos aqd others agt. Thomas and Hun- 
ter, 6 How. 861; Sturgis vs. Merry, 3 How. 418. 

The prevailing party may enter judgment on the report of a referee, 
without any notice of the report to the adverse party. Renouil vs. Harris, 
2 Sand. 641. 

The referees are, as to matters of fact, merely a suhstitute for a jmy, 
whose decision upon a question of fact cannot be reversed upon a wm of 
error. Davis vs. Allen, 3 Com. 168. 

A report of referees requires to be confirmed for certain purposes. Grif- 
flng agt. Slate and Gardner, 6 How. 206. 

Judgment upon the report of the referees may be entered without the aid 
.of A judge. Vanvalkenburgh et al. vs. Allendorph et al., 4 How. 89. 

Supreme Court Rule, 24. 

Referees, § 273. [Scc. 228 and 229.] In all cases of reference^ the 

how cho> ,. .J * r t 7 * 

•en. parttesy except when an tnjant may be a party ^ may agree 

Amended ^J^^^ ^ Suitable pcrsouy or persons^ not exceeding three^ and 

1849, 1851. ^^^ reference shall be ordered accordingly ; and^ifthe parties 

do not agree^ the court shall appoint one or more referees^ 

not exceeding three^ who shall be free from exception. 

Chapter VI. 
Manner of entering judgment. 

Section 274. Judgment may be for or against any of the parties. 
276. The relief to be awarded to the plaintiff. 

276. Rate of damages, where damages are recoverable. 

277. Judgment in action for recovery of personal property. 

278. Judgment upon issue of law or of fact, to be upon direction 

of a single judge, or on report of referees, subject to re- 
view at general term. 

279. Clerk to keep a judgment book. 

280. Judgment to be entered in judgment book. 

281. Judgment roll. 

282. Judgment, in what cases and how to be docketed. 

maybe fir ^ 274. [Scc. 230.] Judgment may be givenj for or against 
^yo^l»^one or more of several plaintiflFs, and for or against one or 
j^^^^ xziore of aever^ defendants, and it may determine the uiti- 



CODE or PROCEDORE. 109 

« 

mate rlglits^ of the pa^es on each side, as between them- 
selves. In an action agaii^t several defendants, the eourt 
may, in its discretion, render judgment against one or more 
of them, leaving the action to proceed against the others, 
whenever a several judgment may be proper. The court 
may also dismiss the complaint, with costs, in favor of one 
or more defendants, in case of unreasonable neglect 
on the part of the plaintiff to serve the summons on other 
defendants, or to proceed in the cause against the defend- 
ant or defendants served. 

Inquests may be taken at the circuit as formerly. Anderson ts. 
Hough, 1 Sand. 721 ; Joneg V. Russell, 8 How. 824. 

In obtaining judgment against several defendants, see Merrifield vs. Coo- 
ley, et. al. 4 How. 272.; Norbury et al. vs. Seeley et al., id. 73; Wood- 
worth vs. Bellows et al., id. 24. 

Judgments can not be taken in the alternative, Commercial Bank vs. 
White, 8 How. 292. 

Wliere a court has jurisdiction, its judgment is never void because it is 
ertoneous in point of law. Mason agt. Jones and others, 5 How. 118. 

A final decree regularly obtained and enrolled, can not be opened or al- 
tered but on a bill of review. Picabia agt. Everard and others, 4 How. 113. 

See notes to section 246 supra. 

^275. [Sec. 231.] The relief granted to the plaintiff, if ^^^'^^^^ 
there be no answer, cannot exceed that which he shall have fto^aS-** 
demanded in his complaint ; but in any other case, the court 
may grant him any relief consistent with the case made by 
the complaint and embraced within the issue. 

§276. [Sec. 232.] Whenever damages are recoverable, ^'^^^ 
the plaintiff may claim and recover, if he show himself a^JJes 
entitled thereto, any rate of damages, which he might have Iwe.^^^* . 
heretofore recovered for the same cause of action. 

§ ^77. In an action to recover the possession of person- Judgment 

^ in action 

al property, judgment for the plaintiff maybe for the ^"^ je®^^®- 
possession, or for the recovery of possession, or the value Jl^^y^^ 
thereof, in case a delivery cannot be had, and of damages ^®**^^®^ 
for the detention. If the property have been delivered to 
the plaintiff, and the defendant claim a return thereof, 
judgment for the defendant may be for a return of the 
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property, or the value thereof, in case a return cannot be 
had, and damages for taking and withholding the same. 

§ 278. [Sec, 233.] Judgment upon an issue of law not tried 

at a general term or an issue of fact ^ or upon confession^ or upon 

Judgment failure to answer, (except where the clerk is authorized to 

upon issue •' 7 \ ^ 

2f fMt to ^^^^ ^A^ same by the first sub-division of section two hundred 
recSSof ' and forty-six J and by section three hAindred and eighty-four^ 
judge or on shall iu the first instance be entered upon the direction of a 

report of "^ 

■uWtouo ^^S^^ j^^g^y <^^ report of referees^ subject to review at the 
gewnd^^ general term cm demand of either party ^ as herein provided. 

term. 

Judgment upon the report of referees may be entered upon the whole issue. 

1849, laa. ^^^ Valkenburgh et al. vs. Allendorph et al. 4 How. 39. 

Clerk to h 2*79. [Sec. 234.] The clerk shall keep among the re- 
jSSiint cords of the court, a book for the entry of judgments, to 
be called the "judgment book." 

Jud ent ^ ^^^' r^^®- ^^^-l "^^^ judgment shall be entered in 
SmjSg-"tbe judgment book, and shall specify clearly the relief 
mem book, gp^jj^^^j^ qj. other determination of the action. 

Jud ent § 281. [Sec. 236.] Unless the party or his attorney shall 
roll. furnish a judgment roll, the clerk, immediately after en- 
Amended tering thejudgment, shall attach together and file the fol- 

lo49} 1851« 

lowing papers, which shall constitute the judgment roll ; 

1. In case the complaint be not answered by any de- 
fendant, the summons and complaint, or copies thereof, 
proof of service, and that no answer has been received, 
the report, if any, and a copy of the judgment. 

2. In all other cases the summons ^ pleadings or copies 
thereof and a copy of the judgment^ with any verdict or re- 
port^ the offer of the defendant^ bill of exceptions^ case^ and 
all orders relating to a change of parties^ and all orders and 
papers in any way involving the meritSy and necessarily affect- 
ing the judgment. 

The attorney has nothing to do with making up the judgment roll; it is 
the duty of the clerk. Renouil vs. Harris, 2 Sand. 642. 

When the case is made and settled, it forms a part of the judgment roll» 
Lynde vs. Cowenhoven, 4 How. 827. 
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§282. \ Sec, 237.] OnJUing ajudgmentrolluponajudgment^f^^^ 
directing in whole or in part the payment of money ^ it may he hStTtobe 
docketed vnth the clerk of the county where it was rendered^ and 
in any other county ^ upon the filing with the clerk thereof a tran- ^^^^ 
script of the original ^' docket ^^ and shall he a lien aii the real 
property in the county where the same is docketed^ of every person 
against whom^any such judgment shall he rendered^ and which 
he may have at the time of docketing thereof in the county in 
which such real estate is situated^ or which he shall acquire at 
anytime thereafter for ten years from the time of docketing the 
same in the county where it was rendered. But whenever an 
appeal from any judgment shall he pending^ and the underta- 
king requisite to stay execution on such judgment shall have 
been given^ and the appeal perfected as provided in the Code^ 
the court in which such judgment was recovered may^ on spe- 
cial motion^ after notice to the person owning the judgment^ in 
such terms as they shall see fit^ direct an entry to he made hy 
the clerk on the docket of such judgment that the same is '^se- 
cured on appealy^ and thereupon it shall cease during the pen- 
ding of the appeal to he a lien on the real property of thejudg- 

m 

ment dehtor as against purchasers and mortgagees in good 

faith. 

Supreme Court Rule, 4» 
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TITLE IX. 

Of iht execution of the judgment in civil actions. 

Chapter I. The execution. 

II. Froceedings supplementary to the execution. 



Chaptek I 
The execidion. 

Sectioii 283. Execution within five years, of course, 9S prescribed by tloi 

title. 

284. After five years, to be issued only by leave of court. Leave, 

how obtained. Execution on judgment of Justices' or 
other inferior courts when docketed, how issued. 

285. Other judgments, howenforced^ 

286. The different kinds of execution. 

287. To what counties execution may be issued* 

288. Execution against the person, in what cases, and when. 

289. Form of the execution. 

290. To be returnable in sixty days. 

291. Existing laws relating to execution continued, until other- 

wise provided. 

Exetutioa § 283. [Sec. 238.] Writs of execution for the enforce- 
ySir8,of^*ment of judgments as now used, are modified in confonn- 

course at 

p'-e^cribed itjT to tbis title, and the party in whose favor judgment has 
^^®- been heretofore or shall hereafter be given, may at any 
Amended time withiu five years after the entry ot judgment, pro- 



1849. 



ceed to enforce the same as prescribed by this title. 



After five § 284. [Sec, 239.] ^fter the lapse of Jive years frofn the 

years to be , , _ 

issued otdj entry of judgment j an exeaition can be issued only by leave of 
*®^* the court y upon motion^ with personal notice to the adverse par- 
ty ^unless he be absent or non-resident^ or cannot be found to 
make such service^ in which case such service may be made by 
publication^ or in such other manner as the court shall direct- 
heave how Such leave shall not be given^ unless it be established by the 

obtained. , _ 

oath of the party ^ or other satisfactory proof that thejudg- 
mof^Lment or some part thereof remains unsatisfied and due. 
Execution When judgment shall have been rendered in a court of jus- 
meat of iicc of the pcacCy or in a justices^ or other inferior court in a 

justices or 

**?o^ciS?ts ^^'y? ^^^ docketed in the office of the clerk of the county y the 

how issued, application for leave to issue execution must be to the county 

court of the county where the judgment was render ed^ or in 
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wliendock- 



the city and county of JVeio- York^ to the court of common "^^^^ 
pleas of that city and county. 



isduecL 



Executions may be issued as soon as judgment is entered. De Witt ads. 
Swift and Waldon, 3 How. 280; the Catskill Bank agt. Sanford, 4 How. 101. 

The last two sections apply to judgments obtained before as well as after 
the code took effect. The Catskill Bank agt. Sanford, 4 How. 101. Con- 
truy Merrit vs, TVing et al., id. 14, 

An execution may issue by consent at any time. Merrit vs. "Wing et al. 
4 How. 14. 

Executions in certain cases may issue after five years without leave of the 
<x>urt. Pierce vs. Craine, et al., 4 How. 267. 

Unless the judgment show an action in tort, a ca sa will not issue. Grid, 
ley agt. McCumbcr, 5 How. 414. 

§ 285. [Sec. 240.] Where a judgment requires the pay- other judg- 
ment of money or the delivery of real or personal property, Sce<L^ 
the same may be enforced in those respects by execution, ^^^„^,^ 
as provided in this title. Where it requires the perfor- ^^* 
mance of any other act, a certified copy of the judgment 
may be served upon the party against whom it is given, or 
the person or officer who is required thereby, or by lawj to 
obey the same, and his obedience thereto enforced. If he 
refuse he may be punished by the court as for a coiitempt. 

§ 286. [Sec. 240.] There shall be three kinds of execu-The differ- 
tion ; one against the property of the judgment debtor ; exocutkm. 
another against his person 3 and the third for the delivery Amended 
of the possession of real or personal property, or such de-^®*^' 
livery with damages for withholding the same. They shall 
be deemed the process of the court, but they need not be 
sealed nor subscribed, except as prescribed in section 289. 

§287. [Sec. 242.] When the execution is against the pro- to what 
pertyof the judgment debtor ^it may he issuedtothesheriff of executions 
any county where the judgment is docketed. When it requires ^^' 
the delivery of real or personal property it must he issued fo Amended 

1851. 

the sheriff of the county where the property^ or some part 
'thereof^ is situated. Executions may he issued at the same time 
to different counties. Real property adjudged to he sold^ must 
[notes.] 8 
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be sold in the county where it lies, by the sheriff' of the covnty 
or by a referee appointed by the court for that purpose^ and 
thereupon the sheriffs or referee must execute a conveyance to 
the purchaser J which conveyance shall be effecttial to passiht 
rights and interests of the parties adjudged by the decree to 
be sold. 
Execution Is 288. fScc. 243.1 If the action be one in which thede- 

againat the '* .*- ' 

p^J^"^^g,fendant might have been arrested, as provided in section 

and when. J ^g ^^^ section 181, an execution against the person of the 

im^^^ judgment debtor may be issued to any county within the 

jurisdiction of the court, after the return of an executi^ 

against his property unsatisfied in whole or in part. 

A ca sa may issne on a judgment recovered in an action for criminal con- 
versation with the plaintiffs wife. Delamater vs. Russell^ 4 How. 2S4j S. 
C. 2 Code Rep. 147. 

So ,too on an action for seduction. Taylor vs. North, 8 Code Rep. 9. 

So too for breach of duty as a common carrier. Burkle vs. Elljs, 4 How. 
288. 

fh? "L^u- h 289. [Sec. 244.] The execution must be directed to the 
sheriff, or coroner, when the sheriff is a party or interested, 

juwjnded subscribed by the party issuing it, or his attorney, and must 
intelligibly refer to the judgment, stating the court, the 
county where the judgment roll or transcript is filed, the 
names of the parties, the amount of the judgment, if it 
be for money, and the amount actually due thereon, and 
the time of docketing in the county to which the execu- 
tion is issued, and shall require the officer substantially 
as follows : 

1 . If it be against the property of the judgment debtor 
it shall require the officer to satisfy the judgment out of 
the personal property of such debtor, and if sufficient 
personal property cannot be found, out of the real prop- 
erty belonging to him on the day when the judgment ww 
docketed in the county, or at any time thereafter : 

2. If it be against real or personal property in the 
hands of personal representatives, heirs, devisees, legatees 
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tenants of real property, or trustees, it shall require the 
officer to satisfy the judgment out of such property : 

3. If it be against the person of the judgment debtor, 
it shall require the officer to arrest such debtor, and com- 
mit him to the jail of the county until he shall pay the 
judgment,or be discharged according to law : 

4. If it be for the delivery of the possession of real or 
-personal property, it shall require the officer to deliver 
the possession of the same, particularly describing it, to 
the party entitled thereto, and may at the same time 
require the officer to satisfy any costs, damages, or rents 
and profits, recovered by the same judgment out of the per- 
sonal property of the party against whom it was rendered, 
and the value of the property for which the judgment was 
recovered, to be specified therein, if a delivery thereof 
eannot be had, and if sufficient personal property cannot 
be found, then out of the real property belonging to him on 
the day when the judgment was docketed or at any time 
thereafter, and shall in that respect be deemed an execu- 
tion against property. 

As to requisites of execution; see Park agt. Church and Atwell, 5 
How. 881. 

^290. [Sec. 245.] The execution shall be returnable Tobere-.^ 
within sixty days after its receipt by the officer to the clerk *"^^ *^>**- 
with whom the record of judgment is filed. iSS^ 

Execution may be returned in less than, sixty days. Livingston and 
JOtchell agt. Cleveland, 5 How. 396^ Engle vs. Bonneau, 2 Sand. 679. 

Previous to 1850, the sheriff was required to make an actual return to 
the proper office. Jenkins agt. McGill, 4 How. 205. 

See Session Laws of 1850, chap. 225. 

Supreme Court Rule, 6. 

§ 291. [Sec. 246.] UntU otherwise provided by the legis- Ejd»tinz 

laws rcla- 

iature^ the existing provisions of law not in conflict vdth this^^^^^^^i 
dtaptery relating to exectdionsy and, their incidents, the property {aSSJer^"" 
Uable to sale on execution, the sale and redemption thereof the vided. 
powers and rights of officers^ their duties thereon, and the pro-^^^i. 
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ceedings to enforce those duties y and the liability of their sure-- 
tieSy shall apply to the executions prescribed by this chapiter. 

To render sureties in an appeal bond liable, execution must be issued against 
the appellant within thirty days after the rendition of the judgment in the 
appellate court. Fox vs. Ames and Baker^ 6 Barb. 256. Session Laws 
1842, p. 21, chap. 38. 

Chapter II. 
Proceedings supplementary to the execution. 

Section 292. When execution returned unsatisfied, order for discovery ©f 

property allowed. Also when judgment debtor refuses to 
apply property to satisfy judgment. Manner of proceed- 
ing to examine judgment debtor. 

293. Any debtor may pay execution against his creditor. 

294. Examination of debtors of judgment debtor or of those 

having property belonging to him. 

295. Witness required to testify. 

296. Compelling party or witnesses to attend. Examinations 

when to be on oath. 

297. Judge may order property to be applied on execution. 

298. Judge may appoint receiver, and prohibit transfer, &c., of 

property. 

299. Proceedings upon claim of another party to property, or on 

denial of indebtedness to judgment debtor. 
800. Reference by judge. 
301. Costs of proceedings. 
802. Disobedience of order, how punished. 

•cuiiou^re- § ^92. [Sec. 247.] When an execution against property of 

aatisfied, the judgment debtor y or of any one of the several debtors in the 

^l^''^^ same judgment y issued to the sheriff of the county where he 

■"®^''^*^ resideSy or if he do not reside in the statCy to the sheriff of the 

w« "iesi ^^^^^y where a judgment roily or a transcript of a justice^ sjudg^ 

menty for twenty-Jive dollars or upwardsy exclusive of costs, is 

filedy is returned unsatisfied in whole or in party the judgment 

creditor y at any time after such return madCy is entitled to an 

order from a judge of the courty or a county judge of the couafy 

to which the execution was issued, or a judge of the court of 

common pleas for the city and county of JVew-York, when 

the execution was issued to such city and county, requiring 

such judgment debtor to appear and answer concerning his 

property, before such judge, at a time and plate specified in 

the order y within the county to which the execution was issued* 

Jifter the issuing of an execution against property, and upon 
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froof by affidavit^ of a party or othervyisBy to the satisfaction 
of the courty or a judge thereof ^ or county judge^ or any judge 
of the court of common pleas for the city and county of J^Tew- Also, when 
York J that any judgment debtor^ residing in the county where ^^^tor re- 
such judge or officer resides^ has property y which he unjustly f\^^^ 
refuses to apply towards the satisfaction of the judgment^ suchi^^^^- 
court or judge may^ by an order ^ require the judgment debtor 
to appear at a specified time and place j to answer concerning the 
same: and such proceedings may thereupon be had for the appli- 
cation of the property of the judgment debtoi* towards the satis- 
faction of the judgment as are provided upon the return of an 
execution. On an examination under this section y either party 
may examine witnesses in his behaf^ and the judgment debtor 
may be examined in the same manner as a witness. Instead ?/*^^2in 
the order requiring the attendance of the judgment debtor^ the}^^^^^^ 
judge may J upon proof by affidavit or otherwise ^ to his satisfac- ^®''^- 
tiony that there is danger of the debtor^ s leaving the state^ or 
concealing himself and that there is reason to believe he has 
property which he unjustly refuses to apply to such judgment^ 
issue a warrant requiring the sheriff of any county where such 
^btor may bCy to arrest him and bring him before such judge. 
Upon being brought before the judge, he may be examined on 
oathy and if it then appears thai there is danger of the debtor* s 
leaving the State y and that he has property which he has unjust^ 
ly refused to apply to suckjudgmenty he may be ordered to enter 
into an undertaking vdth one or more sureties, that he will from 
time to time aJltend before the judge as he shall direct, and that 
he will noty during the pendency of the proceedings, dispose of 
any portion of his property, not exempt from execution. In 
default of entering into such undertaking, he may be commit- 
ted to prison, by warrant of the judge as for a contempt. 
Jfo person shall, on examination pursuant to this chapter, be 
excused from answering any question on the ground that his 
examination will tend to convict him of the commission of a 
fraud ; but his answer shall not be tcsed as evidence (gainst 
him in any criminal proceeding or prosecution. 
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The execution must be actuallj returned before supi^ementary proceed- 
ings can be commenced. Englevs. Bonneau, 2 Sand. 679 j Simpkins tb. 
Page, 1 Code Rep. 107. 

A motion may be made to the court to vacate the order, befbre applying 
to the judge to vacate the same. Lindsay agt. Sherman, & How. 808. 

The provisions of thia chapter apply to judgments obtained before tlifr 
code took effect. Jones vs. Lawlin, 1 Sand. 722. 

Any debtor ^ 293. [Scc. 248.] After the issuing of execution against 
^^\*°y, property , any person indebted to the judgment debtor^i 
creditor, j^^y ^^^ ^^ ^^^ Sheriff the amount of his debt, or so much 

i^ended thereof as shall be necessary to satisfy the execution, and 
the sheriif 's receipt shall be a sufficient discharge for the 
amount so paid. 

The amount of a verdict in an action of tort, must be consummated hf 
judgment before it can be paid under this section. Davenport agt. Liudlowy. 
4 How. 837. 

As to paying a demand which has been previously assigned, see Coimtr7<» 
man vs. Boyer, 8 How. 386. 

Ezamina- 6 294. I Scc. 249.1 After the issuing or return of an execu- 

tiouofdebt- * »- j ^ 

on, of tion against property of the judgment debtor, or of any ona 

^we ilSv°^^^ several debtors in the same judgment, and upon an^ 

ty^^fon^r affidavit, that any person or corporation has property o£ 

"*^ *° * such judgment debtor, or is indebted to him in an amount 

i^tnded exceeding ten dollars, the judge may by an order require 

such person or corporation, or any officer or member 

thereof, to appear at a specified time and place, and an* 

swer concerning the same. The judge may also, in Im 

discretion, require notice of such proceeding to be givea 

to any party to the action, in such manner as may seem 

to him proper. 

The party examined is not entitled to a cross-examination. Coming and 
others agt. Tooker and Ladue, 6 How. 17. 

A person examined under this section is a party to the i»rooeedfQg, ani- 
. his examination should be conducted the same as gainst the original pftdgr*. 
Corning et al. vs. Tooker et al., 5 How. 16. 

Where third persons are colluding with the judgment debtor, see Dorr et 
al. vs, Noxen, 5 How. 29. ' 

See section 298 infra, and notes. 
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^295. [Sec. 250.] Witnesses may be required to appear ^'^«»«J^ 
and testify on any procieedings under this chapter, in the***^^' 
same manner as upon the trial of an issue. 

Witnesses are entitled to fees. Davis agt. Turiier and others. 4 How. 
190. 

§296. [Sec. 251.] The party or witness may be required Compelling 

to attend before the judge, or before a referee, appointed by J^ 22^ 
the court or judge : if before a referee, the examination shall , 

" ^ ^ * Amended 

be taken by the refer'ee, and certified to the judge. All ^^^* 
examinations and answers before a judge or referee, under Examina- 

tions,'whea 

this chapter, shall be on oath, except that when a corpo- J^ ""^ 
ration answers, the answer shall be on the oath of an offl- 
4cer thereof. 

The referee may allow corrections or explanations even after it has been 
concluded and signed by him. Corning et al. ys. Xooker et al. 6 How. 16. 

§ 297, [Sec. 252.] The judgemay order anyproperty of the ^^%^^ 
judgment debtor ^not exempt from execution^ in the hands either ^^^^ 
of himself or any other person^ or due to the judgment debtor ^^^^^^' 
to be applied towards the satisfaction of the judgment ^ except ^^^^^ 
that the earnings of the debtor for his personal services^ at any 
time within sixty days next preceding the order ^ cannot be so 
applied^ when it is made to appear by the debtor^ s affidavit^ or 
othenmse^ that such earnings are necessary for the use of a 
family supported wholly or partly by his labor. 

As this proceeding does not exempt anything from liability to be taken 
on execution, but merely affects the remedy (by special proceeding,) but 
not in such a manner as to impair any existing contract or obligation, it ap- 
plies therefore as well to old as to new debts. 

^ 298. [Sec. 253.] The judge may also by order appoint a ^^^^^^^^^ 
receiver of the property of the judgment debtor^ in the same Jrohlbit™^ 
manner and with the like authority as if the appointment was &c.pf pro- 
niade by the court according to section 244. But before the • 
appointment of such receiver^ the judge shall ascertain,^ ifprac- ifcS»,"is6i, 
ticable^ by the oath of the party ^ or otherwise^ whether any other 
supplementary proceedings are pending against the judgment 
debtor y and if such proceedings are so pending ^ the plaintiff 
thet'ein shall have notice to appearbefore him^ and shall likewise 
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have notice of all subsequent proceedings in relation to said re- 
ceiverskip, JVo more than one receiver of the property of a 
judgment debtor shall be appointed. The judge may also by 
order J forbid a transfer or other disposition of the property of 
the judgment debtor not exempt from execution^ and any in- 
terference therewith. 

As to appointment of receiver, see Wilson, receiver, &c., vs. Allen and 
others, 6 Barb. 542; Coming and others agt. Tooker and Ladue, 5 How. 
16. Kemp and Fiske agt. Harding, 4 How. 178, 

Supreme Court Rule, 81. 

Proceed. ^ 299. [Scc. 254.] If it appear that a person or corpora- 
SioSer^ tion alleged to have property of the judgment debtor or in- 
^^Ixy^ debted to him, claims an interest in the property, adverse to 
Siauf L him, or denies the debt, such interest or debt shall be reco- 

debtedneas 

to judg- verable only in an action against such person or corporation 
debtor. ]yy the rcccivcr ; but the judge may, by order, forbid a 
Amended transfer or other disposition of such property or interest, 
till a sufficient opportunity be given to the receiver to 
commence the action, and prosecute the same to judgment 
and execution ; but such order may be modified or dissolv- 
ed, by the judge granting the same, at any time, on such 
security as he shall direct. 
Reference § 300. [Scc. 255.] The judgc may, in his discretion, order 
yjudge. ^ pefej-ence to a referee agreed upon or appointed by him, to 
isS. report the evidence or the facts, 
cortaof ' §301. [Sec. 256.] Thejudge may allow to the judgment 

proceeding 

creditor, or to any party so examined, whether a party to the 
Amended ^^^iou or uot, wltucsses' fccs and disbursements, and a fixed 

sum in addition, not exceeding thirty dollars, as costs. 

Disobedi- ^ ^^^' L^^^' ^57.] If any person^ party or witness^ disobey 

dJfThow'* ^^ order of the judge or referee duly served^ such person^ party 

p»n» • ^ witness may be punished by the judge as for a contempts 

mi^^i ^^^ ^ ^^^ ^^^^^ ^ commitment under this chapter y or the act 

to abolish imprisonment for debtj the person committed may^ 

in case of inability to perform the act required^ or to endure 

the imprisonment^ be discharged frorn imprisonment^ by the 
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court or judge committing him^ or the court in which the 
judgment was rendered^ on such terms as may he just: 

Although the code gives the power of punisliing disobcdicncB of his or- 
ders to the judge, reference must be had to the Revised Statutes as to the 
mode in which the power is to be exercised. In the matter of Smethurst 2 
Sand. 724; S. C. 4 IIow. 369j matter of Pester, 2 Code Rep. 98. 

TITLE X. 

Of the costs in civil actions. 

Skotion 803. Fee bill abolished. Allowances given, termed costs. 

304. When allowed, of course, to plaintiff. 

305. When allowed to defendant. 

806. When allowed to either party in the discretion of the coart. 

807. Amount of costs allowed. 

808. Allowance, in addition, of a per centage on the recovery or 

claim. 

809. Per centage, how computed. 

310. Interest on verdict or report, when allowed. 
811. Costs, how to be inserted in judgment. • 

312. Clerk's fees. 

813. Referee's fees. 

814. Costs on postponement of trial. 

815. Costs on a motion. 

816. Costs against infant plaintiff. 

317. Costs in an action by or against an executor or administrator, 
trustee of an express trust, or a person expressly authorised 
by statute to sue. 

818. Costs on review of a decision of an inferior court, in a special 

procfeeding. 

819, 320. Costs in actions by the people. 

321. Costs against assignee of cause of action after action brought} 

322. Costs on a settlement. 

§ 303. [Sec. 258.] All statutes establishing or regulating ^fjjJ^J-d. 
the costs or fees of attorneys, solicitors and counsel in civil 
actions, and all existing rules and provisions of law, restrict- 
ing or controlling the right of a party to agree with an attor- 
ney, solicitor or counsel, for his compensation, are repealed ; 
and hereafter the measure of such compensation shall be 
left to the agreement, express or implied, of the parties* 
But there may be allowed to the prevailing party, upon 
the judgment, certain sums by way of indemnity, for his givST," • 

termed 

expenses in the action ; which allowances are in this act «<»»• 
termed costs. 

Costs on suits pending on the 1st of July, 1848, (except on motions,) must 
be taxed according to the old fee bill, where the appeal had been taken 
previous to the operation of the code. Doty agt. Brown, 4 How. 429; 
Truscutt agt. King et al., id 173. 
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The attorney has no lien on the judgment for his cost»— mtist trust to the 
responsibility of his client. Noxon agt. Gregory, 6 How. 339. Benedict' 
agt. Harlow and Wendell, id. 347. Davenport agt. Ludlow, 4 How. 337. 

Public officers entitled to double costs. Murray vs. Haskins, 4 How. 263; 
Chadwick vs. Brother, id. 283; Burkle vs. Luce, 1 Com. 239 j S. C. 3 How. 
236 J Calkins agt. "Williams and Brand, 5 How. 393. Contra, Van Rens- 
selaer agt. Kidd, 5 How. 242. Hallenbeck vs Miller, 4 How. 239. 

The new fee bill applicable to suits existing when it took effect. Holmes 
agt. St. John, et al. 4 How. 66. Supervisors of Onondaga vs. Briggs, 3 
Denio, 173. 

jl^S of k 304. [Sec. 259.] Costs shall be allowed of course to 
pSS° the plaintiif upon a recovery, in the following cases : 

ended 1 • I^ 811 actiou for thc recovery of real property, or 
1340. \vhen a claim of title to real property arises on the plead- 
ings, or is certified by the court to have come in question 
at the trial 3 

2. In an action to recover the possession of personal 
property ; 

3. In the actions of which, according to section 54, a 
court of a justice of the peace has no jurisdiction ; 

4. In an action for the recovery of money, where the 
plaintiff shall recover fifty dollars or more. But in an 
action for assault, battery, false imprisonment, libel, slaU' 
der, malicious prosecution, criminal conversation, or se- 
duction, if the plaintiff recover less than fifty dollars 
damages, he shall recover no more costs than damages. 
And in an action to recover the possession of personal 
property, if the plaintiff recover less than fifty dollars 
damages, he shall recover no more costs than damages, 
unless he recovers also property, the value of which with 
the damages amounts to fifty dollars. Such value must 
be determined by the iury, court or referee, by whom the 
action is tried. 

When several actions shall be brought on one bond,, 
recognizance, promissory note, bill of exchange, or other 
instrument in writing, or in any other case, for the same 
cause of action, against several parties who might have 
been joined as defendants in the same action, no costs' 
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other than dishursements shall be allowed to the plaintiflF, 
in more than one of such actions, which shall be at his 
election, provided that the party or parties proceeded 
against in such other action or actions, shall at the time of 
the commencement of the previous action or actions have 
been within this state, and not secreted. 

No more costs than damages allowed. Beldlng agt. Conkllng 4 How. 
196. Holmes agt. St. John and others, id. 66 j Taylor and wife agt. Gard* 
ner, id. 67. 

A discontinnance withont paying costs is a nullity. Morrison agt. Ide and 
others, 4 How. 804. 

Costs include disbursements. De Witt ads. Swift, et al., 3 How. 280. 

On the dismissal of appeal, costs must be paid, or a second appeal may be 
stayed. Dresser agt. Brooks, 5 How. 75. 

§ 305. rSec. 260.1 Costs shall be allowed of course to the when ai- 

*- J lowed to 

defendant, in the actions mentioned in the last section, ^^'***'^*^- 
unless the plaintiff be entitled to costs therein. 

Two defendants defend by one attorney, but answer separately , and judg- 
ment in their favor, but one bill of costs allowed. Tracy agt. Stone and 
others, 6 How. 104 j S. C, 3 Code Rep., 78 j Castellanos vs. Beauville et 
al., 2 Sand. 670. 

Defendants appearing and defend separately, each is entitled to costs. 
Colcomb et al. vs. Caldwell et al., 6 How. 336 j Castellanos vs. Beauville, 2 
Sand. 670. Comstock vs. Bayard et al., id. 705 j Hinds agt. Myers and 
others, 4 How. 866. 

^ 306. rSec. 261.1 In other actions costs may be allowed or when ai- 

• '- J " lowed to 

not J in the discretion of the court. ^^^hr^' 

In all actions where there are several defendant s^ not united ofthT^^ 
in interest J and making separate defences by separate answers^ 
and the plaintiff fails to recover judgment against all^ ^^^tm^'issu 
court may award costs to such of the defendants as have judg- 
ment in their favor ^ or any of them. 

hi the following cases the costs of an appeal shall be in the 
discretion of the court : 

1. When a new trial shall be (ordered. 

2. When a judgment shall be affirmed in part and reversed 
in part. 
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The referee is to decide the qncstion of cost«, (hut not extra allowance, 
where the whole cause is referred to him. Graves vs. Blanchard et al., 4 
How. 80Qj S. C. 3 Code Rep., 25. 

See notes to section 308. 

Amount of k 307. fSec. 262.1 When allowed, costs shall be as fol- 

cost* al- ' L J ' 

^'^'^' lows : 

Amended 1. To th© plain tiflF, for all proceedings before notice of 

1S49, 1851. r- 7 r- o 

trial (including judgment when entered,) 

In an action where judgment upon failure to answer 
may be had without application to the court, seven dol- 
lars; in an action where judgment can only be taken on 
application to the court, twelve dollars ; for all subsequent 
proceedings before trial, seven dollars : 

2. To the defendant ; for all the proceedings before no- 
tice of trial, five dollars ; for all subsequent proceedings 
before trial, seven dollars : 

3. For the trial of issues of law, if separate from the 
trial of issues of fact, to the plaintiff fifteen dollars ; to the 
defendant, twelve dollars : 

a 4. For the trial of the issues of fact, if separate from the 
trial of the issues of law, to the plaintiff fifteen dollars ; to 
the defendant twelve dollars , 

5. For the trial of the issues of fact and of law, when 
tried at the same time, to the plaintiff twenty dollars ; to 
the defendant fifteen dollars : 

^ 6 . To either party on appeal^ except to the court of appeals , 
before argument ^ fifteen dollars; for argument thirty dollars ; 
but this provision shall not ajyply to appeals from an order 
granting or denying a non-enumerated motion, 

* 7. To either party on appeal to the court of appeals, 
before argument, twenty-five dollars ] for argument, fifty 
dollars : 

^ 8. To either party, for every circuit or term, at which 
the cause is necessarily on the calendar, and not reached 
or is postponed, excluding that at which it is tried or heard, 
ten dollars. 
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a Where the defendant takes an order dismissing the complaint on the 
default of the plaintiff, he is entitled to a trial fee. Dodd agt. Curry, 4 
How. 123. 

l> Sub. 6 specifies the fees on appeals from a special to a general term. 
Smith vs. Lynes, 2 Sand. 733 j Livingston agt. Miller, 4 How. 42. 

« Where an appeal is dismissed with costs, for want of prosecution, the 
respondent is entitled to recover twenty-five dollars and disbursements. 
Kauouse vs. Martin, 2 Sand. 739. 

c Where a default is opened, the applicant must pay the costs of the term 
and of opposing the motion, and fifty dollars counsel fee. Vanderheyden 
and wife vs. Mallary and Hunter, 3 How. 295 j Conant and Wells agt. 
Vedder, 4How. 141. 

d A term fee cannot be charged when the court refuses to hear it. Elk- 
erson vs. Spoor et al., 4 How. 361 j S. C, 3 Code Rep. 70. 

d Nor is it allowed to the prevailing party for a t^rm, when the cause was 
postponed at his request. Hinman agt. Bergen, 5 How. 245. 

d Where a party is entitled to costs of a circuit, he should move the first 
opportunity. Whipple vs. Williams, 4 How. 28. 

§ 308. [Sec. 263.] In addition to these allowances, if the A'^^ti'ST 
action be for the recovery of money, or of real or personal ?enia?^^on 

T./w» the recove- 

property, and a trial has been had, the court may in dim- ry or claim, 
cult or extraordinary cases, make an allowance of not more Amended 

1849. 

than ten per cent, on the recovery or claim, as in the next 
section prescribed, for any amount not exceeding five 
hundred dollars ; and not more than five per cent, for any 
additional amount. 

Such allowance may likewise be made, upon the reco- 
very of judgment in any action for the partition of real 
property, or for the foreclosure of a mortgage, or in which 
a warrant of attachment has been issued, or for the con- 
struction of a will or other instrument in writing, and in 
proceedings to compel the determination of claims to real 
property, and also in any case where the prosecution or 
defence has been unreasonably or unfairly conducted. 

The allowance must he made hy the judge who tried the cause. Sackett 
agt. Ball, 4 How. 71 j Howe and Skinner vs. Muir, id. 252 j Supreme 
Gonrt RulO; 86. 

Gases in which extra allowance was denied. Sackett agt. Ball, 4 How. 
71; Lees agt. Avery, id. 441; Fish agt. Forrance, 5 How. 817 j Hall vs. 
Prentice, 8 How. 828 j Rice et al. vs. Wright et al., id. 405; Fox, adm*r, 
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kc.f agt. Grould, 6 How. 278; Gould and others agt. Ghapin and others, 4 
How. 185 J Dexter, president, &c., agt. Grardner-and oliiers, 6 How. 417. 

Cases in which extra allowance was granted. Niver and another agt. 
.Rossman, 5 How. 153; Dyekman agt. McDonald and Decker, id. 121 ; Wil- 
lard agt. Andrews and others, 4 How. 65; Howard vs. The Rome and Turin 
Plank Road Company, id. 416. 

The extra allowance must be granted by the court of original jurisdiction 
and none other. Wolf and others vs. Van Nostrand, 2 Com. ^70; S. C, 
4 How. 208. 

^rhow § 309. [Sec. 264.] These rates shall be estimated as fol- 

co^lputed. j^^g . 

Am^ended I jf the plaintiff recover judgment, it shall be upon 
the amount of money, or the value of the property reco- 
vered, or claimed, or attached, or affected by the con- 
struction of the will, or sought to be partitioned, or the 
amount found due upon the mortgage in an action for foie- 

• closure: 

2. If the defendant recover judgment, it shall be upon 

the amount of money, or the value of the property claimed 
by the plaintiff, or attached or affected by the construction 
of the will, or of the defendant's interest in property sought 
to be partitioned, or the amount claimed in an action for 
foreclosure. 

Such amount of value must be determined by the jury, 
court, or referees, by whom the action is tried, or judg- 
ment rendered, or the commissioners appointed to make 
partition in an action therefor. 

veSor" §31^- [Sec. 265.] When the judgment is fortherecov- 
£^n ai- ®^y ^f money, interest from the time of the verdict or re- 
port, until judgment be finally entered, shall be compu- 
ted by the clerk, and added to the costs of the party enti- 
tled thereto. 

Costs how ^311. [Sec. 266.1 The clerk shall insert in the entrv of 

to be in- ^ L J ^ 

*ud^^eiiu j^<igment, on the application of the prevailing party, upon 
two days notice to the other, the sum of the charges for 

Amended 

1^49. costs, as above provided, and the necessary disbursements 
and fees of officers allowed by law, including the compen- 
sation of referees, and the expense of printing the papers 



re 
w 
lowed. 
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upon any appeal. The disbursements shall be stated in 
detail J and verified by affidavit, which shall be filed. 

A defendant appearing but not answejiqg, is entitled to notice of adjust- 
^(nent of costs. The provision of the Revised Statutes (2 R. S., 856, § 1, 3 
and 4), in relation to assessment not repealed. King agt. Stafford an4 
Maxwell, 5 How. 80; Elson vs. The N. Y. Equitable Ins. Co., 2 Sand. 654. 

If .defendant has no notice, the judgment is regular, the irregularity af- 
fects only the costs. Rickards vs. Sweetzer, 3 How. 418. Goldsmith vs. 
Marpe, 2 Code Rep. 49. The President &c., vs. Dwight and others, id. 49; 
•Snyder vs. Youjig, ex'r., &c., 4 How. 217. 

In actions of tort, where plaintiff recovers less than fifty dollars, he in not 
entitled to recover fees of officers and disbursements, in addition to the 
•amount of costs equal to the verdict. Wheeler vs. Westgate et. al., 4 How. 
269. Beldingagt. Conkling, id., 196. Contra^ Newton agt. Sweet et al., 
id. 184 J Taylor and wife agt. (Jardner, id. 67. 

Adjustment of costs may be reviewed. Whipple vs. Williams, 4 Hom28. 

Asd a modofi for readjustment ^ould be made before payment, and thtf 
first opportunity. Collomb and others agt. Caldwell and others, 5 How. 886. 

§ 312. [Sec. 207.] The clerk shall receive, cicrto» 

On every trial, from the party bringing it on, one dol- 
lar ; on entering a judgment by filing transcript, six cents : im!^ 

On entering judgment, fifty cents; except in courts 
where the clerks are salaried of&cers, and in such courts 
one dollar. 

He shall receive no other fee, for any services whatever 
in a civil action, except for copies of papers, at the rate of 
five cents for every hundred words. 

*f On eyery trial," applies only to actions tried at the circuit. Benton vs. 
Sheldon and others, 1 Code Rep. 134. 

The clerk is not required to take papers from the Post-Office sent to him 
postage unpaid. Jenkins agt. McGill, 4 How. 205. 

As to what fees the County Clerk is entitled as Clerk of the Supreme 
Court. See matter of Albany County Clerk, 6 How. 11. 

§ 313. [Sec. 268.] The fees of referees shall be three Referees, 

fees. 

dollars to each for every day spent in the business of the 
reference ; but the parties may agree in writing upon any 
other rate of compensation. 

h 314. fSec. 269.1 When an application shall be made toCo«8on 
a court or referees, to postpone a trial, the payment to the S ^ 
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adverse party of a sum not exceeding ten dollars, besides 
the fees of witnesses, may be imposed, as the condition of 
granting the postponement. 
nSSi"* §315. [Sec. 270.] Costs may be allowed on a motion, in 
Amended ^^^ discrction of the court, not exceeding ten dollars. 

On motion to set aside irregular proceedings, and the irregular party lias 
leave to amend, he must pay costs. Weir agt. Slocum, 3 How. 397. 

On motion for judgment as in case of nonsuit, the plaintiff, on being al- 
lowed to stipulate, must pay costs. Anderson vs. Johnson, 1 Sand. 736, S. 
C. 1 Code Rep. 94. 

In special motions appealed to the general term, the moving party get! 
no costs under the Code of 1849. VanWyck vs. Alger, 3 How. 292; S. 
C. 2 Code Rep. 27. 

The amount of costs must be fixed at the time of the motion and inserted 
In ite order. Morrison agt. Ide, 4 How. 304; Chadwick vs. Brother, 4 
'How. 283 ; Van Wyck agt. AlUger, 4 How. 164. But see Thomas agt. 
Clark and Rogers, 6 How. 375. 

Costs may be collected by execution in nature of fi. fa.y an attachment 
will not issue. Buzzard vs. Gross, 4 How. 23. See Session Laws of 1847, 
p. 491, Chap. 390. 

Where rule is entered by default upon motion, no costs will be allowed 
unless notice of the application for costs is given in the notice of the mo- 
tion. Northrop agt. Van Deusen, 6 How. 134. 

If the moving party asks for more than he is entitled, costs for opposing 
will be allowed. Smith vs. Jones, 2 Code Rep. 33. 

Supreme Court Rule, 38. ■ 

Costs §316. When costs are adjudged against an infant plain- 

against in** 

r^t plain- tiflf, the guardian by whom he appeared in the action, shall 
Pawied ^^ responsible therefor, and payment thereof may be en- 
^^^' forced by attachment. 

Costs in an § 317. In an action prosecuted or defended by an executory 
or against administrator^ trustee of an express trust, or a person ex- 

an execa- ^ •/ * 

tor or ad- presslv authorizcd by statute, costs shall be recovered^ as in 

nunistra- r J a i i 

o7an «-^^ an action by and against a person prosecuting or defending in 
orTpereon his owu right^ but such costs shall be chargeable only upon or 

expressly ? /• /• ■» 

authorised collected of the cstatc. fund or party represented unless the 

by statute *^ ^ *' r if r 

^ *^®- court shall direct the same to be paid by the plaintiff or de- 

Passed fendantj personally j for mismanagement or bad faith in such 

i^ended action OT defence. But this section shall not be construed 

to allow costs against executors or administrators^ where they 
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ure now exempted therefrom^ by section forty-one^ of title 
three^ chapter six of the second part of the Revised Statutes; 
and whenever any claim against a deceased person shall be re- 
f erred pursuant to the provisions of the Revised Statutes ^ th% 
prevailing party shall be entitled to recover the fees of re- 
ferees and witnesses and other necessary disbursements j to be 
taxed according to law. 

Ifor ftj it any reason that costs shonld be given against executors, becanse 
the latter have not advertised for the presenting of claims. Van Vleck vs. 
Burrottghs and others, admire, kc, 6 Barb. 341} Snyder vs. Toung, ©x'r, 
&€., 4 How. 217. 

An executor 'cannot be charged with costs, on the ground that he was 
l>eneflcial1y interested in the recovery, In right of his wife. Finley and 
Jones, ex'rs, &c., vs. Jones, 6 Barb. 229. 

See section 311 and notes, and 2 R. S., 90, § 41, and cases there cited. 

§ 318, When the decision of a court of inferior jurisdic- ^^^^ 
tion, in a special proceeding, shall be brought before the ^^^^ "^ 
supreme court for review, such proceeding shall, for all special pro- 
purposes of costs, be deemed an action at issue, on a ques- 
tion of law, from the time the same shall be brought into i84o. 
the supreme court, and costs thereon shall be awarded 
and collected in such manner as the court shall direct, 
according to the nature of the case. 

§ 319. In all civil actions prosecuted in the nameof theiioiwbytSi 

people. 

people of this state, by an officer duly authorized for that 
purpose, the people shall be liable for costs in the same SST^ 
cases, and to the same extent, as private parties. If a 
private person be joined with the people as plaintiflF, he 
shall be liable in the first instance for the defendant's 
costs ; which shall not be recovered of the people, till af- 
ter execution issued therefor against such private party 
and returned unsatisfied. 

§ 320. In an action prosecuted in the name of the peo- * **"** 
pie of this state for the recovery of money or property, or 
to establish a right or claim, for the benefit of any county, 
city, town, village, corporation or person, costs awarded 

[notes.] 9 



Passed 
1849. 
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against the plaintiff, shall be a charge against the party 
for whose benefit the action was prosecuted, and not 
against the people. 
co8t8 § 321. In actions, in which the cause of action shall, by 

a^ouist as- ' ' ' 

cSse^o*? assignment after the commencement of the action, or in 
ScS.*^*' any other manner, become the property of a person not a 
^"^"^ ^ party to the action, such person shall be liable for the 
1^^ costs, in the same manner as if he were a party, and pay- 
ment thereof may be enforced by attachment. 
Costs on a § 322. Upou thc Settlement, before judgment, of any 

settlement. 

action mentioned in section 304, no greater sum shall be 
1849^ demanded from the defendant as costs, than at the rates 
prescribed by that section. 

And the plaintiff is entitled* to full costs up to the time of settlement. 
Rockefeller vs. Weiderwax, 3 How. 382 j S. C, 2 Code Rep. 8. 
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TITLE XI. 

Of appeals in civil actions. 

Chapter I. Appeals in general. 

II. Appeals to the court of appeals. 

III. Appeals to the supreme court from an inferior court. 

IV. Appeals in the supreme court, and the superior court, and 

the court of common pleas of the city of New- York, from 
a single judge to the general term. 
V. Appeal to the court of common pleas for the city and county 
of New- York, or to a county court, 'from an inferior 
court. 

Chapter I. 
Appeals in general. 

Sectiok 323. Writs of error abolished, and appeals substituted. 

824. Orders made out of court, how vacated or modified. 

325. Who may appeal. 

826. Parties how designated on appeal. 

827. Appeal how made. 

328. Clerk to transmit papers to appellate court. 

829. Intermediate orders affecting the judgment, may be reviewed 

on the appeal. 

830. Judgment on appeal. 

331. Certain appeals to be within two years. 
832. Other appeals within thirty days. 

^ 323. rSec. 271.1 Writs of error in civil actions, as they writsofer- 

' L J 7 ./ ror abolish 

have heretofore existed, are abolished, and the only mode ^aS*2ub?" 
of reviewing a judgment 5 or order, in a civil action, shall t**^^*^ 
be that prescribed by this title. \^^ 

See section 268 and notes. 

§ 324. [Sec. 272. | An order, made out of court, without orders 
notice to the adverse party, may be vacated or modified, ©f court, 

^ J^ J ' how vaca. 

without notice, by the judge wlio made it, or may be vaca- J^^^ 
ted or modified on notice, in the manner in which other 
motions are made. 

On a motion to vacate or modify, no opposing affidavits can be used by 
the defendant, nor additional affidavits by the plaintiff. Conklin and Conk- 
lin agt. Dutcher, 5 How. 386. 

As to orders granting injunctions, see section 226 and notes, and Mills vs. 
Thursby, 1 Code Rep. 121. 

§325. [Sec. 273.1 Any party aggrieved may appeal in who may 

appeal. 

the cases prescribed in this title. 
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An appeal from a judgment does not lie untfl it is entered and perfected, 
and the time of appealing begins to run on service of notice of entry of 
judgment. Bentley vs. Jones et al., 4 How. 336. 

If the appellant neglects to prosecute his appeal, it will be dismissed with 
costs. Hogan vs. Brophy, 2 Code Rep. 77. 

And if he elects to dismiss his own appeal he must enter the order and 
pay the respondent's costs. Burnett agt. Harkness, 4 How. 168. 

h^w?esig- § ^^^' l^^^' ^'^^'] "^^^ P^^ appealing, shall be known 
^J^T as the appellant, and the adverse party as the respondent. 
But the title of the action shall not be changed, in conse- 
quence of the appeal. 

But the entitling, as it regards the court, must be changed. Glickman 
vs. Clickman, 1 Com. 611. 

hoTmW ^ ^^'^' [S®^- ^'^5-] -^^ appeal must be made by the serviee 
of a notice in writing, on the adverse party, and on the 

1849. clerk, with whom the judgment or order appealed &om is 
entered, stating the appeal from the same or some spe- 
cified part thereof. When a party shall give in good faith, 
notice of appeal from a judgment or order, and shall omit 
through mistake, to do any other act necessary to per- 
fect the appeal or to stay proceedings, the court may per- 
mit an amendment on such terms as may be just. 

The notice of appeal must be served on the attorney of record, in the 
court below. Tripp agt. De Bow, 5 How. 114. 

The time of service of notice on the clerk when made by maS, does not 
date from the day of depositing in the Post Office. Crittenden agt. Adams 
and others, 6 How. 310. 

Time to appeal cannot be enlarged by the court. Enos and others agt. 
Thomas and Hunter, 5 How. 361 ,• Renoul vs. Harris, 2 Sand, 642. Contra^ 
Crittenden agt. Adams and others, 5 How. 310,- Traver vs. Savernall, 2 
Code Rep. 96. Westcott vs. Piatt, 1 Code Rep. 100. 

But where notice of appeal was given in good faith, the court allowed 
other debts to be done necessary to complete the appeal. Rich vs. Beek- 
man, 2 Code Rep. 63. 

?r^^Z k 328. [Sec. 276.] Upon the appeal allowed by the se- 

ll^mt cond and third chapters of this title, being perfected, the 

clerk with whom the notice of appeal is filed, shall, at the 

expense of the appellant, forthwith transmit to the appel- 
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late court a certified copy of the notice of appeal and of 
the judgment roll. 

§329. [Sec. 277.] Upon an appeal from a judgment, thein^erme- 
court may review any intermediate order, involving the f^"iY^^^' 
merits, and necessarily affecting the judgment. ^^jX"Je- 

§830. [Sec. 278] Upon an appeal from a judgment or the appeal. 
order, the appellate court may reverse, affirm or modify the oS a^3f. 
jugdment-or order appealed from in the respect nientioned^^^jj^^ 
in the notice of appeal, and as to any or all of the parties, ^^^' 
and may, if necessary or proper, order a new trial. When 
the judgment is reversed or modified, the appellate court 
may makfe complete restitution of all property and rights 
lost by the erroneous judgment. 

But only such parts of the judgment or decree as are appealed from can 
be reviewed. Kelsey and wife vs. Western, 2 Com. 500. 

§331. [Sec. 279.] The appeal allowed by the second certain ap- 

peals Aviui* 

and third chapters of this title must be taken within two »° ^^^ 

years. 

years after the judgment. 

§ 332. [Sec. 280.] The appeal allowed by the fourth ^' *?i, 
chapter of this title, must be taken, within thirty days,&Ji!'^ 
after written notice of the judgment or order shall have ^n^g^dcd 
been given to the party appealing. ^^^* 

See section 327, supra and notes. 
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Chapter IL 
. Appeals to the Court of Appeals. 

Section 838. In what cases. 
^ 334. Oh any appeal security must be given to pay costs and dam- 

ages, not exceeding $250, or deposit made, unless waived. 
885. On judgment for money, security to stay execution. 

836. Ifjudgment be to deliver documents, they must be deposit- 

ed. 

837. If to execute conveyance, it must bfe executed and deposited. 

838. Security where judgment is to deliver property, for a sale of 

mortgaged premises. 
889. Stay of proceedings upon security given. 
340. Undertakings may be in one instrument, or several. 

841 . Security to be approved and to justify. 

842. Perishable property may be sold, notwithstanding appeal. 
848. Undertaking must be filed. 

In what § 333. [Sec. 282.1 An appeal may be taken to the court 

cases. 

of appeals, in the cases mentioned in section 11. 

See sections 11 to 15 and notes. 

oiianyap- § 334. [Sec. 283.] To render an appeal effectual for anj 

peal secu- 

ritymust puTposc, a wpittcu Undertaking must be executed, on the 
SSfi °dSSa- P^^ 9^ ^^^ appellant, by at least two sureties, to the effect, 
flceXig that the appellant will pay all costs and damages which 

ft250 or dfi« 

po8it made] may bc awarded against him on the appeal, not exceeding 

unless 

waived, two huudrcd and fifty dollars ; or that sum must be depo- 
sited with the clerk, with whom the judgment or order was 
entered, to abide the event of the appeal. Such undertak- 
ing or deposit may be waived by a written consent on the 
part of the respondent. 

The undertaking must be *^ to pay costs and damages," to be effectual. 
Langley and Langley vs Warner, 1 Com. 606 j S. C, 3 How. 363. 

Where an appeal is taken from two orders, one undertaking in the sum 
of $250, is not sufficient. Schermerhorn vs. Anderson and others, 1 Com. 
430; S.C., 2CodeRep. 2. 

Where one of several defendants appearing by different attorneys, ap- 
peals and gives one bond to cover the whole judgment, as required by the 
next section, and one bond according to the requirements of this section, 
held sufficient. Smith vs. Lyncs and others, 4 How. 209; S. C, 2 Com. 569. 

The appeal is perfected when the proper undertaking, with an affidavit of 
the sureties has been executed, and notice of the appeal has been served on 
the adverse party, and on the clerk with whom the judgment or order was 
entered. Thompson vs. Blanchard et al., 4 How. 210; S. C, 2 Com. 661. 
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In case of deficiency on sale of mortgaged premises a bond executed in 
pursuance of this section is sufficient to bring up the appeal. The Fireman's 
Ins. Co. agt. Bay and others, 3 How. 424. 

§ 335. [Sec. 284.] If the appeal be from a judgment di- ^^j^^^; 
recting the payment of money, it shall not stay the execu- fuSi/lo"^' 
tion of the judgment, unless a written undertaking beiS^^**^*^' 
executed on the part of the appellaijt, by at least two 
tsureties, to the effect, that if the judgment appealed from, 
or any part thereof, be aflSbrmed, the appellant will pay 
the amount directed to be paid by the judgment, or the 
part of such amount as to which the judgment shall be 
affirmed, if it be affirmed only in part, and all damages 
which shall be awarded against the appellant, upon the 
appeal. 

^336. [Sec. 285.] If the judgment appealed from, direct ^j^^|^ ^^ 
the assignment or delivery of documents, or personal pro- Sumems, 
perty, the execution of the judgment shall not be stayed ^e^LJSsi- 

ted. 

by appeal unless the things required to be assigned or de- 
livered, be brought into court, or placed in the custody off^J;"^*^ 
such officer or receiver as the court shall appoint, or un- 
less an undertaking be entered into, on the part of the 
appellant, by at least two sureties, and in such amount as 
the courl or a judge thereof, or county judge shall direct, 
to the effect that the appellant will obey the order of the 
appellate court, upon the appeal. 

§ 337. [Sec. 286. J If the j udgment appealed from, direct YJ^ IIZ 
the execution of a conveyance or other instrument, the musu^e ' ^* 

6Jl6CUt'6Cl 

execution of the judgment shall not be stayed by the ap- and deposi- 
ted. 

peal, until the instrument shall have been executed and 
deposited with the clerk with whom the judgment is en- 
tered, to abide the judgment of the appellate coui't. 

^ 338. [Sec. 287.] If the judgment appealed from, direct ^^^Jl^^ 
the sale or delivery of possession of real property, the exe- {o^^Svei^* 
<5ution of the same shall not be stayed, unless a written un- foT^/ifeSf 
dertaking be executed on the part of the appellant, with premises. 
two sureties, to the effect that during the possession of such 
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inroperty by the appellant, he will not commit, or stiffea'io&e 
eommitted, any waste thereon, and that if the judgment be 
affirmed, he will pay the value -of the use and occupation 
of the property, from the time of the appeal until the de- 
livery of possession thereof, pursuant to the judgment, not 
exceeding a sum to be fixed by a judge of the court by 
which judgment was rendered, and which shall be spe- 
cified in the undertaking. When the judgment is for 
the sale of mortgaged premises, and the payment of a defi- 
ciency arising upon the sale, the undertaking shall also 
provide for the payment of such deficiency, 
w^e^- ^ ^^^' [^^^- 288.] Whenever an appeal is petfecied as pro- 
w?u'rUy^' ^^^^ hy sections three hundred and thirty-Jive^ three hundred and 
*^®"* thirty-sixj three hundred and thirty-seven and three hundred and 
te^^issi. ^Atr/y-cig-A/, it stays all further proceedings in the court hehw^ 
upon the judgment appealed from or upon the matter embraced 
therein; hut the court below may proceed upon any other metier 
included in the action, and not affected by the judgment ap- 
pealed from. And the court below may^ in its discretion, dis- 
pense vnth or limit the security required by sections three kun- 
dred and thirty-five, three hundred and thirty -six and three hun- 
dred and thirty- eight, when the appellant is an executor, act- 
mhiistrator, trustee w other person acting in another^ s right} 
and may also limit such security to an amount not less than 
fifty thousand dollars, in the cases mentioned in sections three 
hundred and thirty-six, three hundred and thirty-seven^ three 
hundred and thirty- eight, where it would othermse, according 
to those sections, exceed that sum. 

An appeal properly taken and with the proper security, stays the pro- 
ceedings in the court below, although the time for excepting to the sureties 
has not expired. Thompson vs. Blanchard et al., 2 Com. 561. 

undertak- §340. [Scc. 289.] The undertakings prescribed by sec- 

iii&s m&v 

be in one tlous 334, 335, 336, aud 338, may be in one instrument or 

inttrument y / y / w 

or several scvcral, at the option of the appellant ) and a copy, inclu- 
Amended ding the uamcs and residence of the sureties, must be 

tS49. 

served on the adverse party, with the notice of appeal uu- 
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less a deposite is made as provided in section 334 and 
notice thereof given. 

The court will impose costs on all parties who commit irregularities, even 
if the irregularity occur by the party disregarding the requirements of this 
section in such a manner as not to affect the substantial rights of the parties. 
Beech vs. Southworth et aL, 1 Code Rep, 99. 

§ 341. I Sec. 290.] An undertaking upon an appeal shall ^e a^^^^*'' 
be of no effect, unless it be accompanied by the affidavit of J^y.'^ ^^ 
the sureties, that they are each worth double the amount ^^^n^^ 
specified therein . The respondent may, however, except to ^^^* 
the sufficiency of the sureties, within ten days after Ihe no- 
tice of the appeal 3 and unless they or other sureties justifiy 
before a judge of the court below or a county judge, a« pre- 
scribed by sections 195 and 196, within ten days thereafter, 
the appeal shall be regarded as if no undertaking had been 
given. The justification shall be upon a notice of not less 
than five days. 

Where it is intended to except to the sureties on an appeal, the notice 
should be of exception *'to the sureties,'^ not **ta the undertaking.'^ 
Young vs. Colby, 2 Code Kep. OS. 

See sections 327 and 412, and notes. 

§342. [Sec. 291.1 In the cases not provided forin sec-Periahahi« 

-* property 

tions 335,336,a37,338,and339, the perfecting of an appeal, Jjjf J;^^, 
by giving the undertaking mentioned in section 334, shall Jg^Jp^tl. 
stay proceedings in the court below, upon the judgment ap- j^^^^^ 
pealed from, except, that where it directs the sale of perish- ^®^* 
able property, the court below may order the property to be 
sold, and the proceeds thereof to be deposited or invested, 
to abide the judgment of tlie appellate court. 

§ 343. [Sec. 292.] The undertaking must be filed withunderta- 
the clerk, with whom the judgment or order appealed b«^»e"d. 
from was entered. 
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In wbat 



Chapter III. 
Appeal to the Supreme Court from an inferior court. 

Sbction 344. In what cases* 

845. Security must be given tus upon appeal to the court of ap- 
peals. 

846. Appeal, where heard. 

847. Judgment oq appeal, where entered and docketed. 

^ 344. [Sec. 293 .] An appeal may be taken to the supreme 
^ea""^' court, from the judgment rendered by a county court, or by 
Amendad thc mayors' courts, or the recorders' courts of cities. But 

1849L 

no appeal shall be allowed from a judgmcttit of a county court 
in a case arising in a justice's court, unless the party de- 
siring to appeal shall within thirty days after notice of 
the judgment, present to a judge of the supreme court the 
return of the justice, or a copy thereof, with the decision 
of the county court, and obtain froni such judge a certifi- 
cate that he has examined the case, and in his opinion an 
appeal to the supreme court should be allowed. 

An appeal will not lie from the order of the county court reversing a 
judgment of the justice of the peace, where the cpunty court has ordered a 
new trial. Burnett agt. Harkness, 4 How. 158. 

The court can grant no relief unless the certificate is obtained in thirty 
days. Clark vs. McClaughry, 22 Wend. 627; Monell's Prac. 254. 

Security § 345. [Scc. 294.] Securfty must be given upon such 
given, aa appeal, lu the same manner, and to the same extent, as 

upon ap- ■*"•*• ' ' 7 " 

?^?ri^of ap. upon an appeal to the court of appeals. 

peals. 

ippeal, 
mere 



heard. 



§ 346. [Sec. 295.] Appeals in the supreme court shall be 
heard at a general term, either in the district embracing 
the county where the judgment*or order appealed from was 
entered, or in a county adjoining that county, except that 
where the judgment or order was enteied in the city and 
county of New- York, the appeal shall be heard in the first 
district. 

A surrogate's order, admitting or refusing a will to probate, when ap- 
pealed from, would be heard in the first instance at genera term. Watts 
and others agt. Aikin and others, 4 How. 439. 

Compare section 348 infra, and notes. 
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§ 347. [Sec, 296.] Judgment upon the appeal shall be indgmem 
entered and docketed with the clerk in whose office the J^'J'^J^J" 
judgment roll is filed. When the appeal is heard in a*****'^®^^ 
county other than that where the judgment roll is filed, or fended 
is not from a judgment of a county court, the judgment 
upon the appeal shall be certified to the clerk with whom 
the roll is filed, to be there entered and docketed. 

Chapter IV. 

Appeals in the supreme courts and the superior court and 
court of common pleas of the city of New-Yorkyfrom 
a single judge, to the general term. 

SECTio]r84& Appeals from circnits and special terms to same courts m 

general term. Security on appeal. 
849. Orders by a single judge, may be appealed from in ^ertaiu 

cases. 
650. Orders at chambers to be entered before appeal. 

§ 348. In the supreme court j the superior court of the city Appeal*. 
of JSTevy York^ and the court of common pleas for the city and g^ei^ 



t'^rnrw to 



county of JSTew-York^ an appeal may betaken to the general eLme comt 

M , i*i general 

term from a judgment entered upon the report of the referees term. 
or the direction of a single judge of the same courts in a//**"*PP®^* 
cases. Such an appeal j hoTJoever^ does not stay the proceed- Amended 

, ■ 1S40, 1851 

ingSj unless the court ^ or a judge thereof so order ^ which or- 
der may be made upon such terms j as to security or otherwisiBj 
05 may bejtist^such security not to exceed the amount required 
on an appeal to the court of appeals. In the supreme court 
the appeal must be heard in the ^ame manner as if it were an 
appeal from an inferior court. 

An appeal will lie from a judgment entered on default under 1st sub. of 
section 246 (Sec. 202.) Jones vs. Kip, 1 Code Rep. 119. So too from a 
judgment entered upon report of a referee. Ray nor vs. Clark and Law- 
rence, 7 Barb. 581. 

An appeal will not lie to the general term in the first instance upon a 
case containing questions of fact alone. Collins agt. the Albany and Sche- 
nectady R. R. Co., 5 How. 435. 

A motion for a new trial, on the ground that the verdict is against evi- 
dence, can be decided at special term. Lusk agt. Lusk and others 4 How. 
418. Graham agt. Milliman, id. 435. Leggett vs. Mott, id. 326. Collins 
agt. the Albany and Schenectady R. R. Co., 5 How. 435. 
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• 

If a party omits to make and senre his case within the ten days required 
by rule, he will be deemed to have waived his right thereto. Doty yb. 
Brown, 3 How. 375. 

Where a party desires a review of a trial in a case where the whole has 
been reported upon by a referee, he shall prepare a case, and the practice 
shall be pursued as prescribed by Supreme Court Kule 15. Pepper agt. 
Gouldmg, 4 How. 310. 

A stay of proceedings may be obtained from a judge other than the one 
who tried the cause, to makea case or bill of exceptions. Huff vs. Ben- 
nett, 2 Code Rep. 139. 

See sections 268, 349, 346, 460, and notes, and Supreme Court Rules 16 
to 21, 27, 30, 81, 32. 

oidera by § ^^^' [Scc. 299.] ^71 appeal may in like manner and wUh- 
Sidgemay ^^ the Same time he taken frcrm an order rruide at a special 
ed from in term or by a single judge of the same court j or a courCty or a 
cases. special county judgCy in any stage of the action^ including 
Amended proceedings supplementary to the execution^ and may he there* 
upon reviewed in the following cases: 

1 . When the order grants or refuses a provisional remedy , 
or grants J or refuses or dissolves an injunction; 

2. When it grants or refuses a new trials or when it sus* 
tains or overrules a demurrer; 

3. When it involves the merits of the action^ or some part 
thereof; 

4. When the order in effect determines the action j and pre- 
vents a judgment from which an appeal may he taken; 

6. When the order is made upon a summary application in 
an action after judgment^ and affects a suhstaniial right. 

On an appeal from a chamber order, it is not necessary to give an under- 
taking. Allen vs. Johnson, 2 Sand. 629. 

The appealing party must serve copies of all papers which he is required 
to file in order to perfect the appeal. Beach vs. Southworth and Litchfield, 
6 Barb. 173. 

An order granting an attachment may be appealed to the general term. 
Oonklin and Conklin agt. Dutcher, 5 How. 386. 

As to when an order may be said to " involve the merits," see St. John 
et al. vs. West et al., 4 How. 329 j Bedell vs. Stickles, id. 432 j Whitney 
agt. Waterman and Whitney, id. 313 j Cruger vs. Douglass, 2 Code Rep, 
li23. 
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As to costs upon orders appealed under the code of 1849, see Savage and 
Cowen agt. Darrow, 4 How. 74 j Wilson agt. Allen, id. 64 j Livingston agt 
Miller, id. 42. 

See section 348 and notes. 

§350. fSec. 300.] The last section shall include an order orders at 

■^ chambers, 

made out of court upon notice ; but in such case the order }^^^ «^ 
must be first entered with the clerk. And for the purpose ^""^^^pp®*^ 
of an appeal, any party affected by such order, may require 
it to be entered with the clerk, and it shall be entered 
accordingly. 

But not an ex parte order. Lindsay agt. Sherman, 5 How. 308. 
If the order is improperly entered, the court, on motion, win strike it out. 
Bedell vs. Powell, 8 Code Rep. 61. 

Chapter V. 

Appeal to the court of common pleas for the city and 
county of New- York, or to a county court , from an 
inferior court. 

Section 351. Existing laws repealed, and this chapter substituted. 
852. By what courts judgments to be reviewed. 
353. Appellant to make affidavit. 
854. Copy affidavit and notice of appeid to be served. 
• 355. Security to stay execution. 
856. Form of undertaking. 

357. Execution, how stayed. 

358. In case of death of justice, undertaking to be filed. 

359. Counter affidavits allowed, and when and how served. 

360. Return when and how made, and compelled. 

861. How made if justice be out of office. 

862. Further return may be ordered. 

363. If justice be dead, insane or absent from State, witnesses to , 
be examined. If in another county, return may be com- 
pelled. 

864. Hearing, upon return. Dismissing appeal, if not brought on. 

865. To be heard on original papers. 

866. Judgment, how given. 
367. Judgment roll. 

868. Costs, how awarded. 

869. Ordering restitution. 

870. Setting ofi* costs and recovery. 
371. The costs on appeal. 

§ 351. [Sec. 301.] All statutes, now in force, providing Existing 
for the review of judgments in civil cases, rendered by courts g^^^^j^ 
of justices of the peace, by the marine court of the city ""'^^'"'^ 
of New-York, by the justices' courts in the city of New- Amended 
York, by the municipal court of the city of Brooklyn, and 
by the justices' courts of cities, and regulating the prac- 
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tioe in relation to such review, are repealed ; and hereafter, 
• the only mode of reviewing such judgments shall be an 
appeal, as prescribed by this chapter. 

In causes originating in a justice's court, the supreme court has merely 
an appellate jurisdiction. It cannot review a judgment rendered in the 
county court by default. Dorr agt. Birge and Wells, 5 How. 823. 

By what § 352. [Sec. 302.1 When the judgment shall have been 

courtsjudg- 

meuts lobe rendered by the marine court of the city of New-York^ or by 

reviewed. '' ,/ / * 

a justice's court in that city, the appeal shall be to the court 

1849. of common pleas for the city and county of New- York } 

and when rendered by any of the other courts enumerated 

in the last section, to the county court of the county where 

the judgment was rendered. 

^Ti&. § 353. [Sec. 303.] Tht appellant shall, vnthin twenty days 

after judgment, make or came to he made, an affidavit, stating 

i^onded ^^^ substance of the testimony and proceeding before the court 5e- 

low, and the grounds upon which the appeal is founded. If the 

judgment is rendered upon process not personally served, and 

the defendant did not appear, he shall have twenty days, after 

personal notice of the judgment, to make and serve the affi'^ 

davit and notice of appeal provided for in this and the next 

section, 

davh^M §354. [Sec. 304] The affidavit and a notice of appeal must, 

appei to ^thi7i the same time, he served on the justice, and a notice of the 

A (\ o,ppeal on. the respondent, personally, or hy leaving it at his rest' 

1S49, 1851. dence with some person of, suitable age and discretion, or in 

case the respondent is not a resident of the county, in the same 

manner on the attorney or agent, if any, who is a resident of 

such city or county, who appeared for him on the trial ; and 

the appellant must, at the time of the service of the notice of 

appeal on the justice, pay to him the costs of the action in* 

eluded in the judgmerU, together vnth two dollars costs of the 

return, which shall he restored to him in case the judgment 

is reversed, and he included in the judgment for costs, on re* 

versal. 
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The appellant should state the substance of the proceedings below, where 
the alleged error consists, and the substance of the testimony when the lat- 
ter bears upon the question sought to: be reviewed. Partridge and Goold 
vs. Thayer and Truesdale, 2 Sand. 227. Williams vs. Cunningham, id. 
682; Brown and others vs. Steams, 2 Code Rep. 119. Purdy vs. Harri- 
son, 1 Code Rep. 64 j Davis vs. Loundsbury, id. 71 ; Thompson vs. Hopper, 
id. 103 J Geraghty vs. Malone, 1 Sand. 734. 

§ 355. I Sec. 305.1 If the appellant desire a stay of exe- security to 

' J -^ •*■ ^ stay execu- 

cution of the judgment, he shall give security as provided *^°"- 
in the next section. i^- 

\ 356. rSec. 306.1 The security shall be a written under- Form of 

•- -^ underlak- 

taking, executed by one or more suflScient sureties , approved m- - 
by the county judge, or by the court below, to the eflFect that Amended 
if judgment be rendered against the appellant, and execu- 
tion thereon be returned unsatisfied, in whole or in part, 
the sureties will pay the amount unsatisfied. 

§ 357. [Sec. 307.] The delivery of the undertaking to ^^^«J^°"» 
the court below shall stay the issuing of execution ; or if it «^- 
have been issued, the service of a copy of the undertaking, Amended 
certified by the court below, upon the officer holding the 
execution, shall stay further proceedings thereon. 

§ 358. [Sec. 309.] Where, by reason of the death ofajustice in case of 

/I /I 1 death of 

of the peace, or his removal from the county or any other justice^ un- 

^ ^ *' . *' dertakmg 

cause, the undertaking on the appeal, cannot be delivered to *<> ^^ ^"^ 
him, it shall be filed with the clerk of the appellate court, and Amended 
notice thereof given to the respondent, or his attorney or 
agent, as provided in section three hundred and fifty-four, 
it shall, thereupon, have the same effect as if delivered to 
the justice. 

6 359. [Sec. 311.1 When the affidavit and notices of ap- cotmteraf- 

' *- J x- fidavits, ai. 

peal shall have been served, the respondent may supply or ^^^^^^ 
correct material omissions or misstatements therein, by an ^^^^"^^ 
affidavit on his part, a copy of which shall be served on the ^^^^^^ 
justice, and also on the attorney, if any, who prosecutes 
the appeal, or if there be none, on the appellant, within 
ten days after receiving notice of the appeal. 
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wKmd ^ ^^^' ^^^^' ^^^'] ^* court below shall, thereupon, af- 

LTc^*" ter ten days and within thirty days after the service of the 

^^ notice of appeal, make a return to the appellate court of the 

j^^ended testimony, proceedings and judgment, and file the same, with 

the affidavits, in the appellate court, and may be c(Mnpell€d 

to do so by attachment. But no justice of the peace shall 

be bound to make a return, unless the fee prescribed by 

the last section of this chapter be paid on service of 

the notice of appeal. 

The justice must make a return of all the testimony and proceedings, 
where a retnrn 'is ordered. It is not sufficient to make a return as to the 
particulars in wlMch th« affidavits are conflicting. McCaffrety ys. Kelly, $ 
Sand. 6d7« 

How made § 361 . [Sco. 312.] Whcu a justice of the peace, by whoma 
be^Sur«3" judgment appealed from was rendered, shall have gone out 

oilce. 

of office, before a return is ordered, he shall, nevertheless, 
make a return, in the same manner, and with the like efifect| 
as if he were still in office. 

Further re- § 362. [Scc. 31 3.] If the rctum be defective, the appellate 
be^oiSercd. court may direct a further or amended return, as often as may 

be necessary, and may compel a compliance with its order, 

by attachment, 
ifjasticebo § 363. ' [Sec. 314.] If a justice of the peace, whose judg- 
sSeJ OT ment is appealed from, shall die, become insane, or remove 

sbseni 

from Slate, from thc statc, the appellate court may examine witnesses, 

witnesses / * x ./ / 

wi!S^' ^^ oath, to the facts and circumstances of the trial or judg- 
ment, and determine the appeal, as if the facts had been 
irinano- retumcd by the justice. If he shall have removed to 
remrnTav auothcr couuty withiu the state, the appellate court may 
i«i compel him to make the return, as if he were still within 
the county where the judgment was rendered. 

Hearing k 364. [Scc. 31 5.] If a return be made, the appeal may be 

uln" '^' brought to a hearing at a general term of the appellate court, 

upon a notice by either party, of not less than eight days. It 

shall be placed upon the calendar and continue thereon 
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\ritliout furtibier notice, until finally disposed of; but if^^^SdTi?* 
neither party bring it to a hearing before the end of the S2! "*°^ 
second term, the court shall dismiss the appeal, unless it 
continue the same, by special order, for cause shown. 

The judgment will be reversed by default, if the respondent do not appear 
to argue the appeal. Whitney vs. Bayard, 2 Sand. 634 j Contra Bellony 
TB. Alexander, 1 Sand. 784. 

§ 365. [Sec. 316.] The appeal shall be heard on the ori- ^^^^ 
ginal papers; and no copy thereof need be furnished for'^S"*"*^" 
the use of the court. mS!^^ 

§ 366. [Sec. 317.] Upon the hearing of the appeal^ the appel- Judgment 
lale court shall give judgment according to thejtcstice of the case^ 
without regard to technical errors and defects which do not i84», issi. 
Qjfect the merits. In giving judgment^ the court may affirm 
or reverse the judgment of the court belou^^in whole or in party 
and as to any or all the parties^ and for errors of law or 
fact. If the appeal is founded on an error in fact in the pro- 
ceedings^ not affecting the merits of the action^ and not within 
the knowledge of the justice^ the court may determine the alleg- 
ed error in fact on affidavits ^ and may in its discretion inquire 
into and determine the same upon examination of the witnesses. 
If the defendant failed to appear before the justice^ and it is 
shown by the affidavits served^ or otherwise^ that manifest in- 
justice has been done^ and the defendant satisfactorily excuses 
his default^ the court may in its discretion set aside or suspend 
judgment^ and order a new trial before the same or any other 
justice^ at such time and place^ and on such terms as the court 
may deem proper. The parties must appear before the justice 
according to the order of the court j and the same proceedings 
must thereupon be had in the action^ as on the return of a sum- 
mons personally served, 

§ 367. [Sec. 318.] To every judgment upon an appeaH°jJ«™«n* 
there shall be annexed the affidavits or return on which it 
was heard, which shall be filed with the clerk of the court, 
and shall constitute the judgment roll. 

[notes.] 10 
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^^^ ^ 368. [Sec. 321 .] If the judgment be affbrmed, costs shall 
be awarded to the respondent. If it be rerersied, costs shall 

Amended * * 

*®**- be awarded to the appellant. If it be affirmed iii part, liie 
costs, or such pirt as to the court shall seem jiist, may b^ 
awardesd to either party. 

Sit&. h 36&. [Sec. 322.] If the judgment'below, or any part there- 
of, be collected, and the judgment be afterwards reversed, 

Amended ..... 

1349. tjie appellate court shall order the amount collecfted to be 
restored with interest from the time of collection. The 
order may be obtained upon proof of the facts mjade at or 
after the hearing, upon a previous notice of six days. 

226Sif h 370. [Sec. 323.] If, upon an appeal, a recovery be had 

"^^^^^ by one party , and costs be awarded to the other, the appellate 

■ ■ 'I ■ - ' • . • . 

court shall set off the one against the other, and render judg- 
ment for the balance. 
The COM ^ 371. [Sec. 324.] The foll(ymhg fees and costs ^ and tio 

oil ftppe&i« I 

other except fees of officers and disbursements^ shall be allowed 

Amended > 

1849, 1851. on appeals: 

To the appellant on reversal jj^teen dollars. 
To the respondent on affirmance^ twelve dollars. 
To a justice of the peace^for his returny two dollars. 
If the judgment appealed from be reversed in party and 
affirmed as to the residu£y the amount of costs allowed to 
either party y shall be such sum as the appellate court may 
awardy not exceeding ten dollars. 

If the appeal be dismissed for want of prosecutiouy as pro- 
vided by section three hundred and sixty-four y no costs shall 
be allowed to either party. 

Where the appeal is heard by the supreme court, because of the incom« 
petency of the county judge, the costs will be the same as if heard by the 
county judge. Taylor vs. Seeley, 4 How. 814. 

The fee to the justice must be paid at the time of the service of the notice 
of the appeal. Van Heusen and Charies agt. Kirkpatriok, 5 How. 422. 
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TITLE XIL 

Of the miscellaneous proceedings in civil actions^ and 

general provisions. 

Chapteb I. Submitting a controversy, without action. 

II. Proceedings agftinst joint debtors, heirs, legatees, devisees, 
and tenants holding under a judgment debtor. 

' III. Confession of judgment wh.houl action. 

IV. Oflfers of the defendant, to compromise the whole or a part 

of the action. 

V. Admission or inspection of writings. 

VI. Eitamlnation of parties. 

VII . Examination of witnesses. 

Vin. Motionis and orders, 

IX. Entitling affidavits. 

X. Computation of time. 

XI. Notices, and filing and service of papers. 

XII. Duties of sheriff^ and coroners. 

XIII. Accountability of guardians. * 

XIV. Powers of referees. 
XV. Miscellaneous provisions. 

Chapter I. 
Submitting a controversy without action. 

Sbotioh 872. Controversy how submitt-ed without action. 

878. Judgment on, as in other cases, but without costs. 
374. Judgment may be enforced, or appealed from, as in an ac- 
tion. 

§372. [Sec. 325.] Parties to a question in difference, ^omj^er- 
which might be the subject of a civil action, may, without ^thomw. 
action, agree upon a case containing the facts upon which the 
controversy depends, and present a submission of the same, 
to any court which would have jurisdiction, if. an action 
had been brought. But it must appear by affidavit, that 
the controversy is real, and the proceeding in good faith, 
to determine the rights of the parties. The court shall 
thereupon hear and determine the case, at a general term 
and render judgment thereon, as if an action were depen- 
ding. 

§ 373. f Sec. 326.] Judgment shall be entered in the judg- JjfST' 
ment book, as in other cases, but without costs, for any pro- bmwiuwirt 

costs* 

ceeding prior to notice of trial. The case, the submission, 

and a copy of the judgment shall constitute the judgment f^9?^^ 

roU. 
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S^^n- § ^'^^- [S^^ ^^'^'] Thejudgmentmaybe enforced in the 
a^pe^^ same manner, as if it had been rendered in an action and 
anaction. shdU be subjcct to appeal in like manner. 

See Supreme Court Rules 80, 82. 

Chapter II. 

Proceedings against joint debtors^ heirs^ devisees^ legatees 
and tenants holding under a judgment debtor. 

Section 875. Parties not summoned in action on joint contract, may be 

summoned after judgment. 

876. If judgment debtor die, his representatives may be summoned. 

877. Form of summons. 

878. To be accompanied by affidavit of amount due. 
379. Party summoned may answer and defend. 

880. Subsequent pleadings and proceedings same as in an action. 

881. Answer and reply to be verified as in an action. 

ro^^n^* §375. [Sec. 328.] When a judgment shall be recovered 
SiiSUr against one or more of several persons, jointly indebted 
^3^b?* upon a contract, by proceeding as provided in section 136, 
after judg- thosc who wcrc uot Originally summoned to answer the 

ment. 

complaint, may be summoned to show cause why they 
1649. * should not be bound by the judgment, in the same manner 

as if they had been originally summoned. 
If judg. ^ 376. rSec. 329.1 In case of the death of a judgment 
hkrlpic- debtor after judgment, the heirs, devisees, or legatees of 
mSy^bJ** the judgment debtor or the tenants of real property, owned 
by him and afffected by the judgment, may after the expi- 
i^nded potion of three years from the time of granting letters tes- 
tamentary, or of administration upon the estate of the tes- 
tator or intestate, be summoned to show cause, why the 
judgment should not be enforced against the estate ol the 
judgment debtor in their hands respectively, and the per- 
sonal representatives of a deceased judgment debtor, may 
be so summoned, at any time within one year after their 
appointment. 



Form of § 377. rSec. 330.1 The summons provided in the last two 
sections, shall be subscribed by the judgment creditor, his 
representatives or attorney ; shall describe the judgment, 
and require the person summoned, to show cause, within 



sainmons 
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twenty days after the service of the summons ; and shall 
be served in like manner as the original summons. 

§ 378. [Sec. 331.] The summons shall be accompanied 2^°^^^ 
by an affidavit of the person subscribing it, that the judg- iJ^^ 
ment has not been satisfied, to his knowledge or informa- 
tion and belief, and shall specify the amount due thereon. 

§ 379. [See. 332.] Upon such summons, the party sum-SS^y 
moned may answer within the time specified therein, deny- and defend. 
ing the judgment, or setting up any defence which. may Amended 
have arisen subsequently ; and in addition thereto, if he be 
proceeded against according to section 375, he may make 
the same defence, which he might have originally made to 
the action except the statute of limitations. 

§380. [Sec. 333.] The party issuing the summons, may JJj^JJ*^ 
demur or reply to the answer, and the party summoned may ?S^^ 
demur to the reply and the issues may be tried and judgment an action. 
may be given, in the same manner as in an action, and Amended 
enforced by execution, or the application of the property 
charged to the payment of the judgment, may be compel- 
led by attachment, if necessary. 

§ 381. [Sec. 334.] The answer and reply shall J)e veri-^™^®' 
fied in the like cases and manner, and be subject to theS^ ^"' 
same rules, as the answer and reply in an action. 



asm 
an action. 



Amended 
1S49. 



Chapter III. 
Confession of Judgment, without Action. ' 

Section 882. Judgment may be confessed for debt due or contingent lia- 
bility. 

883. Statement in writing, and form thereof. 

884. Filing same, and entering judgment. 

^ 382. [Sec. 335.] Ajudgment by confession may be en- J^^srment 
tered, without action, either for money due or to become foJ^X^ 
due, or to secure any person against contingent liability fin^emX- 
on behalf of the defendant, or both, in the manner pre- ^' 
scribed by this chapter. . 
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A confession of judgment is not authorized, on a demand fbr a trespais 
npon real and personal property. And a confession of judgment out ef 
court by a defendant in custody, on an arrest for the cause of action oon- 
fessedj made without the counsel or advice of an attorney acting in his be- 
half, is void, and will be set aside on motion. Boutel vs. Owens, 2 Sand. 
656; S. C, 2 Code Rep. 40; 

jstatement ^383. [Scc. 336.) A Statement in wrf tin g Diust bc made, 
^t^ signed by the defendant and verified by his oath, to the 
following eflfect : 

1. It must state the amount for which judgment may 
be entered, and authorise the entry of judgment therefor. 

2. If it be for money due or to becomie due, it mast 
state concisely the facts out of which it arose, and must 
show that the sum confessed therefor is justly due, or to 
be<k)toe due. 

3. If it be for the purpose of securing the plaintiff 
against a contingent liability, it must state concisely the 
&cts constituting the li ability ^ and must show thiEit the 
sum confessed therefor does not exceed the same. 

What is a sufficient statement on a judgment entered oh confbssion. 
Park agt. Church and Atwell, 5 How. 881. 

Piling §384. [Sec. 337.1 The statement may be filed vMh a County 

•n<«ring clerk OT With a clerk of the superior court of the city of^eU)- 
Yorkj who shall endorse upon it and enter in thejudg^nent bock 
1849, 1851. a judgment of the supreme or said superior court for the amount 
confessed with five dollars costs^ together with disbursements. 
The statement and affidavit with the judgment endorsed^ shall 
thenceforth become the judgment roll. Executions may be 
issued and enforced thereon in the same manner as upon judg- 
ments in other cases in such courts. When the debt for which 
the judgment is recovered is not all due or is payable in 
instalments J and the instalments are not all due^ the execution 
may issue upon such judgment for the collection of such in- 
stalments as have become duCy and shall be in the usual form^ 
but shall have endorsed thereon by the attorney or person issu- 
ing the same, a direction to the sheriff to collect the amount 
due on such judgment with interest and costs^ which amount 
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shallbe stated with interest thereon and- the costs ofsaidjudg- 
ment. J^otwithstanding the issue and collection of such exe- 
cution^ the judgment shall remain as security Joi' the instaU 
vvents thereafter to become due; and whenever any further in- 
stalments beccmrC due^ execution may in like manner be issued 
for the collection and enforcement of the same. 

■ 

Chaptek IV. 

Offers of the defendant to compromise the whole or a part 

of tht action. 

Section 385. Defendant may serve ofifer to compromise and the proceed- 
ings thereon. 

886. I>efendAht knay offer to liquidate damages conditionally. 

887. Efifect of acceptance or refasal of offer. 

^385. rSec. 333.1 The defendant may at any time before the Defendant 
trial or verdict^ serve upon the plaintiff an offer in writing to al- ^j^j^ 
lowjudgment to be taken against him^for the s^um or property , JJ^o^ 
or to the effect therein specified with costs. If the plaintiff ac- Uiercon. 
cept the offer ^ and give notice thereof in writing within ten ^^ 
days^ he may fie the summons^ complaint and offer ^ with an ^^^ 
affidavit of notice of acceptance^ and the clerk must thereupon 
enter judgment accordingly. If the notice of acceptance be 
not given^ (he offer is to be deemed withdravm^ xmd cannot be 
given in evidence^ and if the plaintiff fail to obtain a more fa- 
vorable judgment^ he cannot recover costsy but micst pay the 
defendants costs ^ from the time of the offer. 

Although the defendant may obtain costs, he is not entitled to an extra 
allowance, McLees agt. Avery, 4 How. 441 j S. C, 3 Code Rep. 102. 

An offer to allow judgment to he taken, when signed by the attorney is 
sufiGecient. Sterne vs. Bently and McLaughlin, 3 How. 381. 

^ 386. rSec. 339.1 In an action arising on contract, the Defendant 
defendant may, with his answer, serve upon the plaintiflr an to liquidate 

•^ ' 7 jr iT damagtes 

oflTer in writing, that if he fail in his defence, the damages be 2;^^»"°^- 
assessed at a specified sum ; and if the plaintiff signify his 
acceptance thereof in writing, with or before the notice of 
trial, and on the trial have a verdict, the damages shall 
be assessed accordingly. 
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l^^ptSJee ^ ^^'^' [^^^- ^^^ •] ^^ *^® plaintiff do not accept the offer, he 
S ^w.^ shall prove his damages, as if it had not been made, and shall 
not be permitted to give it in evidence. And if the da- 
mages assessed in his favor shall not exceed the sum men- 
tioned in the offer , the defendant shall recover his expen- 
ses, incurred in consequence of any necessary preparation 
or defence in respect to the question of damages. Such 
expense shall be ascertained at the trial. 

Chapter V. 
Admission or inspection of writings. 

Seotiom 888. A party may be required to admit a paper to be gennine, or 

pay expense of proving it. Inspection and copy of books,^ 
papers and documentSj how obtained. 

Inspection ^388. fSec. 341 & 342.1 Either party may cxhiMtto the oth- 

and copy -' 

•^ books,^ er, or to his attorney, at any time before the trial, any paper, 
^j^wiu, material to the action, and request an admission in writing of 
"° ' • its genuineness; If the adverse party or his attorney fail to 
^^ give the admission, within four days after the request, 
and if the party exhibiting the paper be afterwards put to 
expense in order to prove its genuineness, and the same 
be finally proved or admitted on the trial, such expense 
to be ascertained at the trial, shall be paid by the party 
refusing the admission ; unless it appear to the satisfaction 
of the court that there were good reasons for the refusal. 
The court before which an action is pending, or a judge 
or justice thereof, may in their discretion, and upon due 
notice, order either party to give to the other, within a 
specified time, an inspection and copy, or permission to 
take a copy of any books, papers and documents in his 
possession, or under his control, containing evidence rela- 
ting to the merits of the action, or the defence therein. 
If compliance with the order be refused, the court, on mo- 
tion, may exclude the paper from being given in evidence, 
or punish the party refusing, or both. 

The provision of the Revised Statutes relative to the production of books 
and papers is still in force. Stanton vs. the Delaware Mutual Ins. Co., 2 
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Sand". 662 J PoUett vs. "Weed and Weed, 8 How. 808; S. C, 1 Code Rep. 
65; S. C. 8 How. 860. Hooker and others agt. Matthews and Frear, id. 
829; Brown and others agt. Babcock and others, 1 Code Rep. 66; South- 
art vs. Dwight, 2 Code Rep. 88. 

To excuse a party from discovering a paper sought^ for, he must swear 
positively that it is not in his possession or under his control. Southart vs. 
Dwight, 2 Sand. 672. S. C. 2 Code Rep. 83. 

All proceedings instituted under this section must be governed by its 
provisions, uncontrolled and unaffected by the rules. The Exchange Bank 
vs. Monteath and others, 4 How. 280; S. C, 2 Code Rep. 148. 

An order of discovery may be obtained against a party to obtain copies of 
documentary evidence upon which the latter is relying to sustain himself 
upon the trial. Powers and Kiersted vs. Elmendorf, 4 How. 60, 

The order may be obtained and enforced before issue joined. Miller and 
others agt. Mather and others, 6 How. 160. 

Supreme Court Rules, 8, 9, 10, 11. 



Chapter VI. 
Examination of parties. ' 

StOTioN 889. Actions for discovery, abolished. * 

890. A party may examine his adversary as a witness, on the 

trial. 

891. Such examination also allowed before trial. Proceedings 

therefor. 

892. Party how compelled to attend. 

893. Testimony of party may be rebutted. 

894. Effect of refusal to testify. 

895. Testimony by a party not responsive to the inquiries, may be 

rebutted by the oath of the party calling him. 

896. Persons for whom action is brought or defended, may be 

examined. 
'897. Examinations of co-plaintiff or co-defendant. 

^ 389. [Sec. 343.1 No action to obtain discovery under Acton for 

-* discoverr 

oath, in aid of the prosecution or defence of another ac- aix»«flhed. 
tion, shall be allowed, nor shall any examination of a party 
be had, on behalf of the adverse party, except in the 
manner prescribed by this chapter. 

The abolition of bills of discovery does not apply to the examination of a 
debtor touching his property in the nature of a creditor's suit, but to the 
ordinary discovery sought by bills and made by answers^ Dunham vs. . 
Nicholson, 2 Sand. 686. 

6 390. [Sec. 344.1 A party to an action maybe examin-Aparty 

-* may ex- 

ed as a witness, at the instance of the adverse party, or of J^«*^ 
any one of several adverse parties, and for that purpose S^tSSS 
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may be oompelled^ in the same mwner, and subject to the 
same rules of examination, as any other witness to testify^ 
either at the trial, or conditionally, or upon commission. 

4^ A co-defendant; who is primarily liable for the debt claimed, is a compe* 

tent witness for the plaintiff. Bank of Charleston vs. Emeric and Pavenne, 
2 Sand. 718. 

In an action against " the mayor, aldermen, &c., of the city of New^York," 
one of the aldermen is a competent witness for the defendant. Pack n. 
The Mayor, &c., of the city of New- York, 8 Com. 489. 

A person otherwise incompetent as a witness will not be ni^de competent 
by making him a party. Pillow and wife vs. Busihi;Lell and others, 4 H^. 
9. 

A party residing out of the State may be exan^ned on coxmniaBion. 
Brockway vs. Stanton, 2 Sand. 640. 

^^^ §391. [Sec. 345.] The examination, instead of being 
SbefoM^"had at the trial as provided in the last section, may be 
Proceed- had, at any time before the trial, at the option of the party 
for. claiming it, before a judge of the court or county judge. 
Amended ou a prcvlous uotice to the party to be exaiuined,andany 

1840. .* . "^ ' 

other adverse party, of at least five days, unless for good 
cause shown, the judge order otherwise. But the party to 
be examined, shall not be compelled to attend in any 
other county than that of his residence, or where he may 
be served with a summons for his attendance. 

When a party undertakes to examine the adverse party as a witness, he 
must summon or subpoena the latter and pay him his fefss for attondiB^: 
an order from a judge is not necessary. Anderson vs. Johnson, 1 Sand. 
713; Partin vs. Thackstone, 2 Code Rep. 66 j Balbiani and others vs. 
Grasheine, id. 76; Taggard vs. Gardner, 2 Sand. 667. 

Party,hcw ^ 392. [Scc. 346.] The party to be examined, as in the 
to attend. jg^g|; gection provided,.may bc compelled to attend, in the 
Amended samc manner as a witness who is to be examined condi- 

1849. 

tionally ; and the examination shall be taken and filed, by 
the judge in like manner, and may be read by either party 
^n the trial. ^ 

Testimony ^ 393. j^gec. 348.] The examination of the party thus 
bmued.®^*' taken, may be rebutted by adverse testimony. 

Amended 
184V. 
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§ 394. [Sec.347.] If a party refuse to attend and testify ^^l^^l 
as in the last four sections provided, lie may be piinislied ^^^^^* 
as for a contempt, and liis complaint, answer, or reply, ^^^^^^d 
may be stricken out. 

§ 395. [Sec. 340. J A party examined by an adverse par- J"®^'™^ 
ty, as in this chapter provided, may be examined on his g^nli^Z 
own behalf, in respect to any matter pertinent to the issue. uL^^y 

■T> *i»i »i» . % be rebutted 

Sutif he testify to any liew matter, not responsive to the by theoaih 
enquiries put to him by the adverse party, or necessary to jj^^'** 
explain or qualify his answers thereto, or discharge when 

Amended 

'hisanswerd would charge himself, such adverse party may ^^* 
offer himself, as a witness on his own behalf, in respect to 
Buch new matter, and shall be so received. 

Ajparty is entitled to offer himself as a witness for the purpose of answer- 
viiig new matter drawn out on a question put to the adverse party hj the 
court. Myers vs. McCarthy , 2 Sand. 399 -, and he may call other witnesses 
to rehut thp testimony. Armstrong vs. Clark, 2 Code Rep. 143. 

^396. I Sec. 350.1 A person for whose immediate benefit i^ersons for 

■ ^ ■ J *^ whom ae- 

the action is prosecuted or defended, though not a party to brou*bt 
the action, may be examined as a witness, in the same man- may be'ex^ 
ner, and subject to the same rules of examination, as if he 
were named as a party. 

§ 397. ^ party maybe examined on behalf of his co-o/atn- Examina- 

, tion of eo- 

tiff^ or a co-defendant as to any matter in which he is not joint- p'ajj»tjff jr 
ly interested or liable with such co-plaintiff^ or co-defendant j "*** 
and as to which a separate and not joint verdict or judgment passed 

1849. 

shall be rendered. And he may be com/pelled to attend in the 
same manner as at the instance of an adverse party ^ but the Amended 

tS51. 

examination thus taken shall not be used in behalf of the party 
examined^ unless he is examined at the instance of the adverse 
farty. 

Under the Code of 1849, a co-defendant could not he examined where a 
separate judgment could not he rendered. Merrifield vs. Cooley and others, 
4 How. 272; Munson and Switzer agt. Hagerman and Uagerman, 5 How. 
223. Selkirk agt. Waters, and others, id. 296. But see The President 
&c., of the Mechanics' and Farmers' Bank agt. Rider and Wilbur, id. 401, 
Hollenheck agt. Van Valkenburgh and others, id. 281. 
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In an action against the " mayor, aldermen, &c.,*' one of the aldermen is 
a competent witness for the defendant. Fack vs. the mayor, kc, of New- 
York, 3 Com. 489. » 

Chapter VII. 
Examination of witnesses. 

Section 898. No witness to be excluded by reason of interest. 
899. To whom last section inapplicable. 

^tobe ^ ^^®* t^^* 351.] No person oJQfered as a witness, shall 
b^^'i^a ^^ excluded by reason of his interest in the event of the 

Si^^SSn ^ ^^^- [^®^- ^^^-1 '^^ ^^^ section shall not apply to a 
bief^^^^*" P^^^y io the action^ nor to any person for whose immediate 
benefit it is prosecuted or defended. When an assignor of a 
1351. thing in action or contract is examined as a witness^ on be- 
half of any person deriving title through or Jrom him^ the 
adverse party may offer himself as a witness to the sanie mat- 
ter in his own behalf ^ and shall be so received, ' But such as- 
signor shall not be admitted to be examined in behalf of any 
person deriving title through or from him against an assignee 
or an executor or administrator^ unless the other party to such 
contract or thing in action whom the defendant or plaintiff 
represents is livings and his testimony can be procured fo7' such 
examination^ nor unless at least ten day^s notice of such in- 
tended examination of the assignor^ specifying the points upon 
which he is intended to be examined shall be given in writing to 
the adverse party. 

For decisions under this section in the Code of 1848 and 1849, see the 
Hamilton and Deansville Plank Road Co. vs. Rice, 7 Barb. 157 j S. C. 3 
How. 401. J S.C.I Code Rep. 108; Hoffman and others vs. Stevens, 2 
Code Rep. 16 j Dodge agt. Averell and others, 6 How. 8. 

The mere fact that the name of a witness appears as a party upon the 
record, is not sufficient to exclude him, if it appears affirmatively that he 
has no interest in the event of the suit. Safford vs. Lawrence, 6 Barb. 566. 

Section 64, sub, 15, applies this section to justices' courts. 
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Chapter VIII. 

Motions and orders. 

Section 400. Definition of an order. 

401. Definition of a motion. Motions how and where made. 

402. When notice is necessary, it must be eight days before 

hearing. 

403. In actions in supreme court, county judge may act at cham- 

bers. His orders, how reviewed. 
•404. In absence of judge at chambers, motion may be transferred 
• by him to another judge. 

405. Enlarging time for proceedings in an action. 

§ 400. [Sec. 357.] Every direction of a court or judge, i^^tion 
made or entered in writing, and not included in a judgment, *^®'- 
is denominated an order. 

A decision upon a demurrer is not an order. Bentley vs. Jones et al. 4 
Ho(w. 336. 
Supreme Court Rule, 41. 

^401. [Sec. 358, 361,382.1 An application for an order Definition 

of a mo- 
is a motion. . ^on. 

Motions may be made in the first judicial district to a J^^^'JJ^ 

judge or justice out of court, except for a new trial on the ^^SS! 

merits. ... 

Amended 

Motions must be made within the district in which the in- 
action is triable, or in a county adjoining that in which it 
is triable, except that where the action is triable in the 
first judicial district, the motion must be made therein. 
Orders made out of court, without notice, may be made 
by any judge of the court, in any part of the state ; and 
they may also be made by a county judge of the county 
where the action is triable, except to stay proceedings after 
a verdict. 

No order to stay proceedings for a longer time than 
twenty days shall be granted by a judge out of court, 
except upon previous notice to the adverse party. 

This is a revision and substitute for §51 of the judiciary act, and extends 
the territorial limits within which a motion may be made, to the entire dis. 
trict in which the action is triable, and a county adjoining that county. 
Grould and others agt. Chapin and others, 4 How. 185. But sec Peebles agt. 
Rogers, 6 How. 208. 
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The clause " motions must be made within the district"' applies exclu- 
sively to motions made upon notice. Peebles agt. Rogers, 5 How. 208. 

A motion for judgment for not serving a copy of the complaint, must be 
made in that district, or a county a(\joining the county in which the venue 
is laid. Johnston agt. Bryan, 6 How. 865. 

On motions made upon notice, the affidavits, &c., of the respective par- 
ties used on the motion, must be filed with the clerk where the venue is laid. 
Savage vs. Relyea et al., 8 How. 276. 

An ex parte order of a justice at chambers, staying proceedings f^r more 
than twenty days, is null, aud majr be discharged. Huff vs. Bennett. 2 
Sand. 703. 

Where several orders staying proceedings are made collectively, .tdbey may 
stay more than twenty days. Langdon vs. Wilkes, 1 Code Bep., N. S 10. 

See section 403 and notes. 

When no- (. 402. |Sec. 363.1 When a notice of a motion is neces- 

lice IS ne- 3 i -i . 

raSJ'& '* sary , it must be served eight days before the time appoiut- 
bifoJe^*'^* ed for the hearing ; but the court or judge may, by an order 

hearing* 

to show cause, prescribe a shorter time, 

Amended 

1849. ggg sections 412 and 413 and notes, and Supreme Court Roles, 28, 85, 86. 

Inactions ^ 403. [Sec. 364. 1 In an action in the supreme court, a 

m supreme » i i * / 

coSn'^ county judge, in addition to the powers conferred upon him 

m'i« "*'' by this act, may exercise, within his county, the powers of a 

judge of the supreme court at chambers, according to the 

existing practice, except as otherwise provided in this act. 

And in all cases where an order is made by a county judge, 

ffis order*, it may be reviewed in the same manner as if it had been 

how re- 
viewed, made by a judge of the supreme court. 

A county judge, granting orders in actions in cases in the supreme court, 
acts as a justice of the supreme court at chambers, and his orders are to be 
reviewed in like manner. Oonklinand Conklin agt. Dutcher, 6 How. 886. 

This section does not enlarge the powers of the county judge j its object 
being to prevent that officer from being divested by implication, of the pow- 
er he had previously exercised. Merritt and another vs. Slocum and others, 
8 How. 309; S. 0. 1 Code Rep. 98. 

A county judge cannot issue an injunctional order in an action where the 
venue is out of the county of which he is judge. Eddy vs. Hewlett, 2 Code 
Rep. 76. 

inab^nce, ^ 404. [Sec. 365.] Whou notice of a motion is given, 
c"hamhere ^^ ^^ ordcr to show cause is returnable, before a judge out 
SayTe of court, aud at the time fixed for the motion, he is absent, 

transierred 
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or nng-ble to hear it, the same may be transferred, by his a2i>&*° 
order, to some other judge, before whom the motion might '"^^^ ^ 

' ■ 10/ v^ Amended 

originally have been made. ^®^®- 

§405. [Sec. 366.] The time within which any P^^-^^^J!*^ 
ceeding in an action must be had, after its commencement, g[^j^*^ 
except the time within which an appeal must be taken, ^^^^' 
may be enlarged, upon an affidavit showing grounds ^^^^ 
therefor, by a judge of the court, or if the action be in 
the supreme court, by a coimty judge. The affidavit, or a 
copy thereof, must be served with a copy of the order, or 
the order may be disregarded. 

The time to appeal can in no case be enlarged. Rowell agt. McOormick 
and Belden, 6 How. 337. 

The court have power to authorize an appeal to be taken after the time 
limited in the code, in certain cases. Crittenden agt. Adams &nd others, 5 
How. 810. 

Orders granted by a justice, ex-parte, at chambers, under this section, need 
not be entered with the clerk. And a copy of the affidavits on which they 
are granted, should be served with them. Savage vs. Relyea, 3 How. 277. 

Chapter IX. 
Entitling c^davits. 

Section 406. Affidavits defectively entitled valid. 

6 406. [Sec. 36^.1 It shall not be necessary to entitle an Aisdaviw 

^ «■ J "^ defectively 

affidavit in the action ; but an affidavit made without a ^^f 
title, or with a defective title, shall be as valid and effectu- 
al, for every purpose, as if it were duly entitled, if it in- 
telligibly refer to the action or proceeding in which it is 
made. 

See notes to section 173. 

Chapter X. 
Computation of time. 

Section 407. Time, how computed. 

§407. [Sec. 368.] The time within which an act is to-Kmchow 
be done, as herein provided, shall be computed, by exclu- 
ding the first day and including the last. If the last day 
be Sunday, it shall be excluded. 
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The time of receiving a copy of the complaint, (when served by mail) is 
not the service, but the time of maiUng it. Van Home, President, &c., agt. 
Montgomery and others, 5 How. 238. But see note to section 411 . 

Where Sunday is an intervening day, it is counted in computing statute 
time. King vs. Dowdall, 2 Sand. 131. Contra^ Whipple vs. WiUiams, 4 
How. 28. 

The day of service is to be excluded, &nd the first day of term is included. 
Easton vs. Chamberlain, et al., 3 How. 412; Judd vs. Fulton, 4 How. 298. 

* Chapter XI. 

Jfotices^ and 'filing and service of papers. 
Section 408. /^^^.^^^ ^^^ ^^^^^ papers, how served on party or attorney. 

410 > • 

411* \ ^^^^^ ^^^ ^^^ served by mail. 

412. Double time when served by mail. 

413. Eight days notice of motion, &c., before court or judge when 

personally served. 

414. Where papers need not be served on defendant. 

415. Service of papers where party resides out of the State. 

416. Summons and pleadings to be filed within ten days after 

service. 

417. Service, where party appears by attorney. 

418. This chapter not to apply to summons or process, or to pa- 

pers to bring party into contempt. 

Noticcf § 408. [Sec. 369.1 Notices shall be in writing; and no- 

and other 

papers how tices and other papers may be served on the party or at- 
^vSiily, ^^^^^y? ^^ t^® manner prescribed in the next three sec- 
tions, where not otherwise provided by this act. 
The same. § 409. [Sec. 370.] The service may be personal, or by 
delivery to the party or attorney on whom the service is 
required to be made, or it may be as follows : 

1. If upon an attorney, it may be made during his ab- 
sence from his office, by leaving the paper with his clerk 
therein, or with a person having charge thereof; or when 
there is no person in the office, by leaving it, between the 
hours of six in the morning and nine in the evening, in a 
conspicuous place in the office, or if it be not open, so as 
to admit of such service, then by leaving it at the attor- 
ney's residence, with some person of suitable age and dis- 
cretion. 

2. If upon a party, it may be made by leaving the paper 
at his residence, between the hours of six in the morning 
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and nine In the evening, with some pei^on of snltable f^ 
^htid discretion. 

There is no law to authorize a service to be made on nn *gent flnr a party 
mkvre mefa agent is not an attorney, and cannot regularly act as such. Weir 
^. SIocuiBL, 3 How, 897, 

^ 41Q. [Sec. 371.} Service by mail may be made, where when ka 
the person making the service and the person on whom by maa. 
it is to be made reside in different places, between which 
there i& a regular communication by mail. 

The irregularity of service is waived, if the paper is received and acted 
upon. The Georgia Lumber Go. vs. Strong^ 8 How. 246. 

^411. [See. 372.] In case of service by mail, the paper The som. 
most be deposited in the post office, addressed to the per- 
fiOB on whom it is to be served, at his place of residence, 
and the postage paid. 

Where sewice is mode by mail in a place other than that where the party 
WakiBg the service residea, it is not good service, except from the time actu- 
ally received. Schenckagt. McKie, 4 How. 246 j Peebles agt. Rogers, 6 
Scfir;. JOB; See note to section 407. 

Wlwve the pi^r is jflaced in tiie proper post-office, correctly addressed, 
postage paid, the service is complete. Shenck agt. McKie, 4 How. 246* 
Koble agt. Trotter, id. 322. Lawler vs. Saratoga Mutual Fire Ins. Co.' 
H Code Uep. 114. 

• Where service of notice of justification of sureties would earry the tin*e 
beyond the number of days allowed, a j«dj^'s order may be obtained ex- 
tending the time. Dresser agt. Brooks, 5 How. 75. 

& 412. rSec. 373.] Where the service is by mail, it shall i>oubhi 
be double the time required in cases of personal service. JJJJ?^ *>y 

§ 413. [Sec. 374.] Notice of a motion, or other proceed- xm!^"^ 
ing, before a court or judge, when personally served, shall noficl IT 
be g^en at least eight d^s before tihe time appointed ^^^^^ 

A metj<« may be noticed for a day in term special^ by showing cause. ^^^, 
Whii^le vs. Williams, 4 ^ow. 28. x^^"^ 

See section 402. 

4414. rSec. 375.1 Where a deffendant shall not have de-^^««p^ 
litttrred or answered, service of notice or papers, in the or- "^^^"^^ 



cm 



dinary proceedings in an action, need not be made upon l^^^ 

[JWTES.] 11 ^^^ 
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him, unless he be imprisoned for ^ant of bail, but shall b^ 
made upon him or his attorney, if notice of appearance in 
the action has been given, 
swviccof ^ 415, j-jg^c. 376.] Where a plaintiff or a defendant who 
J^^V^^' has demurred or answered, or gives notice of appearance, 
•uite. ^ resides out of the state, and has no attorney in the action, 
Amended ^^® scrvicc may be made by mail, if his residence be known, 



1840. 



if not known, on the clerk for the party. 



Summons ^416. PSec. 377.1 The summons, and the several plead- 

and plead- » l J ' ^ 

fild Z^ ^^^ ^^ ^^ action, shall be filed with the clerk within ten 
JSt^/'^JT days after the service thereof, respectively, or the adverse 
^'^^ party, on proof of the omission, shall be entitled, without 
notice, to an order from a judge that the same be filed with- 
in a time to be specified in the order, or be deemed aban- 
doned. 

The conrt will permit a pleading to be filed; alter the time Hmited in an 
order to file, where the omission is explained. Short vs. May, 2 Sand. 689. 

whwe par- h ^^'^' [S^c 378.] Whcrc a party shall have an attomej 
?y*2SS!" in the action, the service of papers shall be made upon the 
"*^* attorney, Instead of the party. 

^xJ^T h 418. [Sec. 379.] The provisions of this chapter shall 
ramm^ Hot apply to the service of a summons, or other process^ 
25^"' or of any paper to bring a party into contempt. 

pen to 
bring party 
into eon- 

««mi»t- Chapter XII. 

Duties of sheriffs and coroners. 

SxonoK 419. Dnty of sheriff and coroner in serving or executing prooe», 

and how enforced. 

SSnff'and ^ ^^^' I^^®* ^^^'] Whcucver, pursuant to this act, the 
^^OT sheriff may^be required to serve or execute any summons, 
^S^^ order, or judgment, or to do any other act, he shall be bound 
enibre^ to do SO, iu like manner as upon process issued to him, 
Amended ^^^ ^hall bc cqually liable in all respects for neglect of du- 
^^* ty ; and if the sheriff be a party, the coroner shall be bound 
to perform the service, as he is now bound to execute 
process, where the sheriff is a party; and all the provi- 
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gions of this act relating to sheriffs shall apply to coroners 
when the sheriiDf is a party. 

Chapter XIII. 

Accountability of guardians.. 
Sbotion 420. Guardian not to receive property nntil security given. 

§420. [Sec, 381.] No guardian appointed for an infant, ^"^Jj; 
shall be permitted to receive property of the infant, until he ^^J ^ 
shall have given sufficient security, approved by a j udge of ^"^ 
the court or a county judge, to account for and apply 
the same, under the direction of the court. 

Supreme Court Bules^ 66 to 66. . 

Chaptee XIV. 

Powers of referees. 

Saonov 421. Referees authorized to administer oaths and to exercise 

powers now vested in referees by law. 

^421. [Sec. 382.] Every referee, appointed pursuant to j^^^'>£ 
this act, shall have power to administer oaths, in any pro- Ski to'Sl!- 



ereise pow- 
ers now 
vested in 

now vested in a referee by law. r«Jj^*~ ^^ 



ceeding before him, and shall have generally the powers em now 



Uw. 

Chapter XV. 
Miscellaneous provisions, 

8botior 422. Papers lost or withheld, how supplied. 

423. Where undertakings to he filed. 

424. Judgment on hond and warrant of attorney, excuted hefore 

July 1, 1848. 

425. Time for puhlication of notices, how computed. 

426. Laws of other states and governments, how proved. 

§ 422. If an original pleading or paper be lost or with- Papc» um 

_ _ - _ or withhold 

held by any person, the court may authorize a copy there- i*?^*°P" 
of to be filed and used instead of the original. P«»«ed 



on* 



§ 423. The various undertakings required to be given ^^^ere 
by this act, must be filed with the clerk of the court, un-tobfmS. 
less the court expressly provides for a dififerent disposition p^^^^ 
thereof, except that the undertakings provided for by the ^^^• 
chapter on the claim and delivery of personal property, 
shall after the Justification of the sureties, be delivered by 
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the sheriff to the parties respectively, for whose benefit 
they are taken. 
Judgment § 424. Upon any bond and warrant of attorney executed 

OB bond 

warrant of and delivered before the first day of July, 1848, judgment 
bJfore^juiy ^^7 ^® cutcred in the manner provided by sections 382, 
1, i84«. ggg ^^ gg^^ ^^^ ^^^ plaiutifiPS fiUug such bond and war- 

i^ST^ rant of attorney, and a statement signed and verified by 

himself, in the form prescribed by section 382. 
Time fbt § 425. The time for puMcation of legal notices shall 

publication * jt o 

SLTcom- ^ computed so as to exclude the first day of publication, 
^^ and include the day on which the act or event, of which 
tm^ notice is given, is to happen, or which completes the fill 

period required for publication. 

Sh!J?gmies H^6- Printed copies in volumes, of statutes, code, or 

^!^^en\M, other written law, enacted by any other state, or territory, 

proTed. or fofoign government, purporting or proved to have be^ 

Passed published by the authority thereof, or proved to be com- 

*^' monly admitted as evidence of the existing law in the 

courts and judicial tribunals of such state, territory, or 

government, shall be admitted by the courts and officers 

of this state, on all occasions, as presumptive evidence of 

such laws. The unwritten, or common law of any other 

state, or territory, or foreign government, may be proved 

as facts by parol evidence ; and the books of reports of 

cases adjudged in their courts, may also be admitted as 

presumptive evidence of such law. 
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TITLE Xm. 

Actions in particulttr cases. 

Chjlpteb I. Actions against foreign corporations. 

XI. Actions in place of scire fkcias, quo warranto, aad of inliBr- 
mations in the nature of quo warranto. 
Ill, Actions for the partition of real property. 
ly . Actions to determine conflicting claims to real property, end 

lor waste and nuisance, 
y. General {MTOvisions relating to actions concerning real proper- 
ty. 

Chapter I. 
Actions against Foreign Corporations. 

Sjkctioh 427. Where and by whom brought. 

^427. An action against a coi3)oration, created by, orJ^SJ^^ 
under the laws of any other state, goyernment or country, ''"'^s**. 
may be brought in the supreme court, the superior court P«»»ed 
of the city of New- York, or the court of common pleas for 
the city and county of New- York, in the following cases : 

!• By a resident of this state, for any cause of action. 

2. By a plaintiff not a resident of this state, when the 
<5ause of action shall have arisen, or the subject of the ac- 
tion shall be situated within this state. 

The law authorizing suits against foreign corporations, is not chai^d bj- 
the Code ; and an action is as formerly, a proceeding against its property 
only. Hulbert vs. the Hope Mutual Ins. Co., 4 How. 275 ; affirmed, id. 415 
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Chapter II^ 

Actions in place of scire facias j quo warranto, and of 
informations in the nature of quo warranto. 

SionoR 428. Scire facias, and qno warranto abolished and this chapter 

substitnted. 

429. Action ma^ be brought by attorney-general to vacate a char- 
ter, by direction of legislature. 

480. Action to annul a corporation, when and how brought by at- 
torney -general, by leave of supreme court. 

431. Leave, how obtained. 

432. Action upon information or complaint, of course. 

438. Action, when and how brought to vacate letters patent. 

434. Relator J when to be joined as plaintiff. 

435. Gomplamt and arrest of defendant, in action for usnrping aa 

office. 

436. Judgment in such action. 

437. Assumption of office, &c., by relator, when judgment is in 

his favor. 

438. Proceedings against defendant, on refusal to deliver booka or 

papers. 

489. Damages, how recovered. 

440. One action against several persons claiming office or fran- 
chise. 
• 441. Penalty for usurping office or franchise, how awarded. 

442. Judgment of forfeiture against a corporation. 

443. Costs against corporation or persons claiming to be suc^, how 

collected. 

444. Restraining cprporation and appointment of receiver. 

445. Copy of judgment roll against corporation, where to be ffled. 

446. Entry of judgment relating to letters patent in records of 

commissioners of land office. 

447. Actionsfor forfeiture of property to the people. . 

scirefaciai k 428. The wiit of scire facias, the writ of quo warranto, 

and quo * . 

rSiiSJS and proceedings by information in the nature of quo war- 
chapter ranto, are abolished, and the remedies, heretofore obtain- 
' able in those forms, may be obtained by civil actions, un- 
faS** der the provisions of this chapter. But any proceeding 
heretofore commenced, or judgment rendered, or right ac- 
quired, shall not be affected by such abolition. 

This relates only to proceedings by scire facias commenced before the Code 
took effect. The Catskill bank agt. Sanford, 4 How. 100. 

Action §429. An action may be brought by the attorney-genep- 

brought by al, in the name of the people of this .state, whenever the 

attorney- ' r x- • 7 

fa?«e a^° legislature shall so direct, against a corporation, for the 

diiecilon of purpose of vacatlu^ or annulling the act of incorporation, 

' or an act renewing its corporate existence, on the ground, 

£jSf^ ' that such act or renewal was procured, upon some frau- 
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dulent suggestion or concealment of a material fact, by the 
persons incorporated, or by some of them, or with their 
knowledge and consent. 

§ 430. An action may be brought by the attorney g^^'^^^^*** 
era!, in the riame of the people of this state, on leave granted S^n^^n 
by the supreme court, or a judge thereof, for the purpose tJoughTby 
of vacating the charter or annulling the existence of a ccyr- lenlrSbf 

leave of 

poration, other than municipal, whenever such corporation Mpreme 
shall, 

1 . Offend against any of the provisions of the actor acts i849. 
ereating, altering or renewing such corporation ; or, 

2. Violate the provisions of any law, by which such cor- 
poration shall have forfeited its charter, by abuse of its 
powers; or 

3. Whenever it shall have forfeited its privileges or 
franchises, by failure to exercise its powers ; or 

4. Whenever it shall have done or omitted any act, 
which amounts to a surrender of its corporate rights, pri- 
vileges, and franchises ; or 

5. Whenever it shall exercise a franchise or privilege, 
not conferred upon it by law. 

And it shall be the duty of the attorney general, when- 
ever he shall have reason to believe, that any of these acts 
or oniissions can be established by proof, to apply for leave, 
and upon leave granted, to bring the action in every case 
of public interest, and also in every other case in which 
satisfactory security shall be given, to indemnify the peo- 
ple of this state, against the costs and expenses to be incur- 
red thereby, 

§ 431. Leave to bring the action may be granted, upon l^^X- 
the application of the attorney general ; and the court or **^" 
judge may, at discretion, direct notice of such application ^^^^ 
to be given to the corporation or its officers, previous to 
granting such leave, and may hear the corporation in op- 
position thereto. 
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^SSnSS^ ^ 432. An action may be brought by the attorney gen- 



tjon or 



complaint, eTal |n the name of the people of thi^ state^ upon his own 
' information, or upon the complaint of any private pwrty^ 
^Hf against the parties ojBTending in the £;>llowing cases : 

.1. ^When any person shall usurp, intrude into, or nn-. 
lawfully hold or exercise, any public office, civil or mili- 
tary, or any franchise within this state, or any office iu a 
corporation created by the authority of this state ; or 

2. When any public officer, civil or military, shall hav« 
done or suffered an act which, by the provisions of la^w, 
shall make a forfeiture of his office ; or 

3. When any association, or number of persons, shall 
act within this state as a corporation, without being duly 
incorporated. 

Action, § 433. An action may be brought by the attorney gan- 

when i*w<^ 

how eral, in the name of the people of this state, for the purpose 

brought, to ' * * y * « 

teJS^i^u ^^ vacating or annulling letters patent, granted by the 
people of this state, in the following cases : 

i5«. 1. When he shall have reason to believe that such let- 

ters patent were obtained by means of some fraudulent 
suggestion or concealment of a material fact, made by a 
person to whom the same were issued or made, or with his 
consent or knowledge ; or 

2. When he shall have reason to believe, that such 
letters patent were issued through mistake, or in ignorance 
of a material fact ; or 

3. When he shall have reason to believe, that the pa- 
tentee, or those claiming under him, have done or omitted 
an act, in violation of the terms 'and conditions on which 
the letters patent were granted, or have, by any other 
iQcans, forfeited the interest acquired under the same. 

whT'' be ^ ^^*' When an action shall be brought by the attoaiwy 
J^2Jjifl* general, by virtue of this chapter, on the relation or in- 
formation of a person having an interest in the questioo^ 
1849. the name of such person shall be joined with the peopla,. 
as plaintiff. 



CODE OF PROCEDURE. !«« 

^ 435. Wheueyer such action shall be brought «g«inst £^*^ 
a person for usurping an office, the attorney general, inf.fSSS^*' 
addition to the statement of the cause of action, may ahojn?^'^ 
set forth jn the complaint, the name of the person right- 
fully entitled to the office, with a statement of his right SS!* 
thiereto, and in such case, upon proof by affidavit, that the 
defendant has received fees or emoluments belongii^ to 
the office, and by means of his usurpation thereof, an or- 
der may be granted by a judge of the supreme court, for 
the arrest of such defendant, and holding him to baU, and 
thereupon he shall be arrested and held to bail, in the 
manner, and with the same effect, and subject to the same 
rights and liabilities, as in other civil actions, where tha 
the defendant is subject to arrest. 

^ 436. In every such case, judgment shall be rendered /■^j™«°* 

upon the right of ^the defendant, and also upon the right **^"' 

of the party, so alleged to be entitled, or only upon thefawcd 

right of the defendant, as justice shall require. 

§ 437. If the judgment be rendered upon the right of Assump- 
tion of of* 

the person so alleged to be entitled, and the same be m fice»&^^j^^ 



favor of such person, he shall be entitled, after taking the ^^Sm' 
oath of office and executing such official bond as may be **"****' 
required by law, to talce upon himself the execution o{^^^ 
the office, and it shall be his duty, immediately thereafter, 
to demand of the defendant in the action, all the books 
and papers, in his custody or within his power, belonging 
to the office, from which he shall have been excluded* 

6 438. If the defendant shall refuse or neglect to deliver Procwd- 
over such books or papers, pursuant to the demand, he^jj«|jjj» 
shall be deemed guilty of a misdemeanor, and the same ]^^^ 
proceedings shall be had, and with the same effisct, to ^^"^ 
compel delivery of such books and papers, as are prescrib- ^^i^ 
ed in article five, title six, chapter six, of the first part of 
the Revised Statutes. 

§439. If judgment be rendered upon the right of thenannigt^, 
person so alleged to be entitled, in fiivor of such persoui «'*<>• 
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gg«* he may recover, by action, the damages which he shall 
liave sustained, by reason of the usurpation by the defend- 
ant of the office, from which such defendant has been ex- 
cluded. 
One action §440. Whcro' scvcral persons claim to be entitled to 
Sf^Spcr- the same office or franchise, one action may be brought 

801I8 claim- , i-, t i i ^ a ai • x« 

ing office or against all such persons, in order totrytneir respective 

fm*^ rights to such office or franchise. 

Penalty for ^ 441 . When a defendant, whether a natural person or 

usurping 

^ciSe * corporation, against whom such action shall have been 
Swided. brought, shall be adjudged guilty of usurping or intruding 
^^ into, or unlawfully holding or exercising any office, fran- 
^^ chise or privilege, judgment shall be rendered, that such 
defendant be excluded from such office, franchise or privi- 
lege, and also that the plaintiflF recover costs against such 
defendant. The court may also, in ifs discretion, fine, 
such defendant a sum not exceeding two thousand dollars, 
which fine, when collected, shall be paid into the treasury 
of the state. 
Judgment § 442. If it shall be adjudged, that a corporation, against 
ureagai^i which au actiou shall have been brought, pursuant to this 

a corpora* 

t'on. chapter, has by neglect, abuse, or surrender, forfeited its 

Passed corporate rights, privileges and franchises, judgment shall 

be rendered, that the corporation be excluded from such 

corporate rights, privileges and franchises, and that the 

^ corporation be dissolved. 

Costs §443. If judgment be rendered in such action, against 

p^™» or a corporation or against persons claiming to be a corpora- 

blf'sucl? ^° *^^^J *^® court may cause the costs therein to be collected, 

kcted"^* by execution against the persons claiming to be a corpora- 

Passed ^^^°' ^^ ^^ attachment or process against the directors or 

1849. other officers of such corporation. 

Restrain- § 444. When such judgment shall be rendered against a 
ippoil.u ''* corporation, the court shall have the same power to re-. 
Slhxr"/'*" strain the corporatioij, to appoint a receiver of its proper- 
1849?** ty, and to take an itccount, and make distribution thereof 
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among its creditors, as are given in article three, title four, 
chapter eight, of the third part of the Revised Statutes ; 
and it shall be the duty of the attorney-general, immedi- 
ately after the rendition of such judgment, to institute 4 
proceedings for that purpose. 

§ 445. Upon the rendition of such judgment against a P^vr of 
corporation, or for the vacating or annulling of letters JorpJfSSJI 
patent, it shall be the duty of the attorney-general, tOb^S^? 
cause a copy of the judgment roU'to be forthwith filed in Pamed 

1849. 

the office of the secretary of state. 

§446. Such secretary shall thereupon, if the record re-,ud^em 
lates to letters patent, make an entry in the records of the ictfcri^pS- 

, em in re- 

commissioners of the land office, of the substance and eflfect <^o«*« 9^ 
of such judgment, and of the tim^ when the record thereof £S3*offic^e. 
was docketed, and the real property granted by such let- 
ters patent, may thereafter be disposed of by such com- ^^• 
missioners, in the same manner as if such letters patent 
had never been issued. 

§447. Whenever by the provisions of law, any proper- ^*^5JJ,"^* 
ty, real or personal, shall be forfeited to the people of this ^ ^^ 
state, or to any officer for their use, an action for the re- ^ *' 
covery pf such property, alleging the grounds of the for- J^f* 
feiture, may be brought by the proper officer, in the su- 
preme court. 

« 

Chapter III. 
Action for the partition of real propertt/. 

Section 448. ProYisions of Revised Statutes, applicable to actions for par- 
tition. 

^ 448. The provisions of the Revised Statutes relating Pr<gJJ«« 
to the partition of lands, tenements and hereditaments, apphJabio 
held or possessed by joint tenants or tenants in common Jbr^pS 
shall apply to actions for such partition brought under 
this act, so far as the same can be so applied to the sub- f|5.*^ 
stance and subject matter of the action, without regard to 
its form. . 
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Tlie old- equity tuit for the " partition of lands" may be prosecuted by 
summons and complaint. Myers agt . Basback et a1 . 4 How. 83 . Backus and 
wiib agt. Stilwell and others, 8 How. 818. Row agt. Bow and others, 4 
How. 188 
^ Proceedings in partition may be commenced by petition under the Beviir 
ed Statutes as formerly. Traver and others agt. Traver and others, 3 How. 
851. Reed and others agt. Child and others, 4 How. 125. Row agt. RoW 
and others, 4 How. 188. 

Chapter IV. 

Actions to determine conflicting claims to red jnvpertyi 

and for waste and nuisance. 

Sectiok 449, Actions to determine claims to real property^ how pfrMecu- 

ted. 

450. Action of waste abolished. Waste how remediable^ 

451 . Provisions of Revised Statutes applicable to actions for waste 

under this act. 
462. "When judgment of forfeiture and eviction to be given. 

453. "Writ of nuisance abolished. 

454. Remedy for injuries heretofore remediable by writ of ihu« 

sance. 

AcUonsto 6 449. Proceedings to compel the determination of 

determine 

reS"ro° claims to real property, pursuant to the provisions of the 
pJaliutS Revised Statutes, may be prosecuted by action under this 
j,^^^^^ act, without regard to the forms of the proceedings as they 
*•*"• are prescribed by those statutes. 

The costs allowed are merely the fbes of those oflSccrs who are requhred to 
perform the services. Attorney or counsel fees are not recoverable. Pa- 
tridge agt. Ford aad Norton, 5 How, 21. 

These proceedings cannot be prosecuted by action under this act. Grana 
agt. Sawyer, 5 How. 872. 

Action of § 450. The action of waste is abolished, but any pro- 
ished. ceeding heretofore commenced, or judgment rendered, or 
remedia-^ right acquircd, shall not be affected thereby. Wrongs 

heretofore remediable by action of waste, are subjects of 
isSHT* action as other wrongs, in which action there may be 

judgment for damages, forfeiture of the estate of the party 
Proviaions offcudiug, aud cvlctiou from the premises. 
sLiuf^^^^ § 451. The provisions of the Revised Statutes relating 
to action to the actlou of waste shall apply to an action for waste, 

for waste x x ./ i 

under this brought uudcr this act, without regard to the form of the 
\&S^ action, so far as the same can be so applied. 
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§452. Judgment of forfeiture and eviction shall onlj^^^^^ 
be given, in favOT of the person entitled to the reversion, SL JS^ 



against the tenant in possession, when the injury to the bP^vSi. 
estate in reversion shall be adjudged in the action to be p^^ 
isqual to the value of the tenant's estate, or unexpired ^^*' 
term, or to have been done in malice. 

§ 453. The writ of nuisance is abolished ; but any pro- ^^^ 
ceeding heretofore commenced, or any judgment rendered, *^°''^®**- 
or right acquired, shall not be afiFeeted thereby. i849. 

h 454. Injuries heretofore remediable by writ of nui- Remedy 

» *> •'for injurie* 

sance, are subjects of action, as other injuries, and in such J^^^fabJo 
acti(m there may be judgment for damages, or for the re- nm^ce°^ 
moval of the nuisance, or both. f^ 

' 1849. 

Chapter V. 

General provisions relating to actions concerning real^ 

property. 

Section 465. Provisions of Revised Statutes applicable thereto. 

^455. The general provisions of the Revised Statutes ^^^.^^^^ 
relating to actions concerning real property, shall apply stamiS*^ 
to actions brought under this act, according to the sub-therSo. * 
ject matter of the action, and without regard to its form, p^^^^ 

Actions to recover real property may be brought not only against those ^^^« 
in possession, but against all persons who have, or claim an interest in the 
the controversy, adverse to the plaintiff; Waldorph vs. Bortle, 4 How. 358. 

TITLE XIV. 

Provisions relating to existing suits. 

SiCTiON 456. Appeal from order at a special term, on summary applica- 

tion, after judgment. 

457. "Writ of error in all cases'abolished. Appeal substituted. 

458. Execution when issuable on a judgment docketed before July 

1, 1848. 

459. Provisions to apply to future suits. Governor may appoint 

extra terms. 

460. Appeals from final decrees, by a single judge, in supreme 

court, in suits in eq^uity pending on July 1, 1847, wheai to 
be taken. 

461. Issues of fact in county court or common pleas before Ju^ 

1, 1848, how tried. 

§ 456. The appeal, mentioned in section 9, of the act Appeal 

from order 

to facilitate the determination of existing suits in the at a special 
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wSi^ courts of this state, may also be taken, from an order, 
SwjSdg" made at a special term, on a summary application in an 
"**"** action after judgment, when such order involves the mer- 
1849. its of the application, or some part thereof. 
Writ of er- § 457. No wrft of crror shall be hereafter issued, in any 

ror ill all 

eases aboi- casc whatcvcr. Wherever a risht now exists to have a 

jshed. ^ 

Appeal review of a judgment rendered, or order or decree made 

tuMtituted. 

before the first day of July, 1848, such review can only be 
SSSf ^ had upon an appeal taken in the manner provided by this 
act, and all appeals heretofore taken from such judgments, 
orders, or decrees under the provisions of the code of 
procedure, which are still pending in an appellate court, 
and not dismissed, shall be valid and effectual. But this 
section shall not extend the right of review, to any case 
or question to which it does not now extend, nor the time 
for appealing, nor shall it apply to a case where a writ of 
error has been already issued. 

This section refers to judgments, orders, and decrees made before the 
first day of July, 1848, and restricts the right of appeal to cases where aright 
of review existed before the Code went into operation. Diinlop vs. Ed- 
wards, 8 Gom. 841. 

^cn^iiSS- §458. An execution may be issued without leave of 
j*d|mSiu the court upon a judgment docketed before the first day 
bSfore juiyof July, 1848, or now or hereafter to be rendered in an 

action pending on that. day, at any time within five years 

after the rendering of the judgment. 
Provisions ^ 459. The provisious of this act apply to future proceedn 

futur?pro°^^^^ in actions or suits heretofoi'e commenced and now pending 
ceedkig.. as follows: 

Passed 1. If thcrc havc been no pleading therein^ to the pleadings 

and all subsequent proceedings: 

2. When there is an issue of law or of fact ^ or any other 

question of fact to be tried^ to the* trial and all subsequent 

proceedings: 
Governor 3. After a judgment or order^ to the proceedings to en- 
judges aadf^^^^y vacatCy modify or reverse itj including the costs of an 
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appeal. Whenever the judges of the supreme court in ^^yoffiMunM 
district find that the court ^ at any term, or circuity has not 
been^ or lotll not be able to dispose of all the cases upon the 
calendar y they may request the govenior to assign other judg- 
es ^ andy if necessary y appoint extraordinary terras and circuits 
for the purpose of disposing of such cases. The governor 
may thereupon make such assignment ^ and the judges assigned 

« 

must hold the courts accordingly. 

§ 460. ^n appeal may be taken from any final decree entered h^Lni 

ft decrees b^ 

upon the direction of a single judge^ in any suit in equity a juflge in 
pending in the supreme courts on the 1st day of July^ one^-j^i^ 
thousand eight hundred and forty-seveny at any time before^ilng oa 

Julyl, 

the first day of JVovembery one thousand eight hundred ^'i^fl^ijjjjj 
fifty-one. But this section shall not apply to cases where a 
rehearing has already been had or ordered^ or to the case of^^^- 
a decree entered before the passage of this act^ and to review Amended 
which no attempt in good faith has been^ or shall have been 
made within thirty days after notice of the entry of such 
decree. Such appecj shall be taken in the manner provided 
in sections three hundred and twenty-seven and three hundred 
' and forty^'Cight. 

As this is a provision extending the time for bringing an appeal, afibcting 
the remedy only, it is not unconstitutional. Burch agt. Newbury and others, 
4 How. 145. 

^ 461 . An issue of fact joined in a county court, or court ^^^^ 
of common pleas,^ before the first day of July, one thou- coSt^Jr 

common 

sand eight hundred and forty-eight, or then pending m g«"j^*>-j 
that court on appeal, shall be tried by a jury, unless the J^**®''* 
parties otherwise agree. i^T* 
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TITLE XV. 

General provisiona. 

• 

Bs9R0» 452. Defimtfon of '' real pr<»perty.'' 

468. Definition of " personal property." 

464. Definition of " property." 

465. Definition of " district." 

466. Definition of " clerk." 

467. Rule of strict constrttctio& of atatutes inappUcaMe t» lUi 
act. 

468. Statutory proYisions ineonsifteiit with this act repealed. 

469. Rules and practice inconsistent with this act abrogated. 

470. Judges of supreme court to make general rules. 

471. This act not to afffect certain proceedings and statutory pro- 
Tisions. 

472. Certain parts of revised and other statutes not repealed. 

473. This aet^ when to take eflRset. 

§ 462. [Sec. 883. ) The words « real property," as used In 
property." this act are co-ext«isive with lands, tenements and heredi- 

taments. 
Dejiiition § 468. [Scc. 884.] The words "personal property'* as 
flonai lyro. ^g^d in tUs act, incIudc money, goods, chattels, things In 

action, and evidences of debt. 
Defaiiiion ^ 464. [Sec. 385.] The word " property ,'* as used in 
perty " this act, includes property, real and personal. 
Definition h 465. ISec. 386.1 The word " district," as used in tliis 

of "dig. ^ L J ? 

trice" act, signifies judicial district, except when otherwise spe- 
cified. 

Definition ^ 466. [Sec. 387.] The word " clerk " as used In this 
act, signifies the clerk of the court where the action is 
pending, and in the supreme court, the clerk of the county 
mentioned in the title of the complaint, or In another 
county to which the court may have changed the place of 
trial, unless otherwise specified. 

Where papers were signed by a deputy clerk without stating or appearing 
that the clerk was absent, held valid. Lucus vs. Trustees, &c., of Baptist 
Church of Geneva, 4 How. 353. 
P . As to clerk's fees, see in re clerk of Albany county, 5 How. 11. 

IlraJtion} h 467. The rule of common law, that statutes in dero- 
SUJ£c?bi?" gation of that law are to be strictly construed, has no ap- 

to this act* 

Passed plication to this act. 

1849. -^ 
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^ 468. rSec 388.1 All statutory provisions Inconsistent s^^*^*?'^ 
with this act, are repealed ; but this repeal shall not re- {IJm with 
vive a statute or law which may have been repealed or pJJ:2d! *** 
abolished by the provisions hereby repealed. And all rights Amended 
of action given or secured by existing laws, may be prose- ^^^ 
cuted in the manner proved by this act. If a case shall 
arise in which an action for the enforcement or protection 
of a right, or the redress or prevention of a wrong, cannot 
be had under this act, the practice heretofore in use may 
be adopted so far as may be necessary to prevent a failure 
of justice. 

6 469. [Sec. 389.1 Tlie present rules and practice of the Rules and 

^ -■ practice in- 

courts, in civil actions, inconsistent with this act, are ab- cwwistcm 

i I I with this 

rogated ; but where consistent with this act, they shall |S.*''~**^ 
continue in force subject to the power of the respective 
courts to relax, modify, or alter the same. ^^^• 

§ 470. The judges of the supreme court shall meet in gen- Judge* of 
eral session at the capitol in the city of Albany^ on the first '^^^ *** 
Wednesday in August y 1852, and every two years thereafter^^^^ ' 
and at such sessions shall revise their s'eneral rules and make Pawed 

° 1849. 

such amendments thereto as experience has shovm to be neces- 
sary to carry into effect the provisions of the Code of Proce- issi. 
dure J and make such further rules as they deem proj^er^ not 
inconsistent with the provisions of this act. The rules so 
made shall govern the superior court of the city of JSTew-York^ 
the court of common pleas for the city and county of JSTew- 
York^and the county courts ^ so far as the same may be appli- 
cable, 

§ 471. [Sec. 390.] Until the legislature shall otherwise ™«ff*^^\°« 
provide, this act shall not affect proceedings upon manda- ceSjJl'*' 
mus, or prohibition; nor appeals from surrogates' courts :iory pro-* 

visions. 

nor any special statutory remedy not heretofore obtained 
by action ; nor any existing statutory provisions relating im^ 
to actions not inconsistent with this act, and in substance 
applicable to the actions hereby provided ; noranypro- 
[notes.] ^ 12 
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ceedings provided for by chapter five of the second part of 
the Revised Statutes, or by the sixth and eighth titles of 
chapter fiv^ of the third part of those statutes, or by chapter 
eight of the same part, excluding the second and twelfth 
titles thereof, or by the first title of chapter nine of the 
same part ; except that when in consequence of any such 
proceeding a civil action shall be brought, such actioii 
shall be conducted in conformity to this act ; and ex- 
cept also, that Where any particular provisions of the titles 
and chapters enumerated in this section shall be' plainly 
inconsistent with this act, such provisions shall be deemed 
repealed. 

As to practice in cases of mandamus, see the People ex. rel. Collier yb, 

the Board of Supervisors of the county of Dutchess, 3 How. 379. 

Certain Supreme court rules 46, 82, 92. 

parts of re- 

vkwdand M72. Nothing in this act contained shall be taken to 

other statu- ' o 

USiS."^' repeal section 23 of article 2 of title 5 of chapter 6, part 
3d of the Revised Statutes, or to repeal an act to extend 
the exemption of household furniture and working tools 
from distress for rent and sale under execution, passed 

This act April 11, 1842. 

tir^ect. § 473. [Sec. 391.] This act shall take eflTect on the first 

Amemhd day of Julj, 1848 ; except that sections 22, 23, 24 and 25 



1340. 



shall take eflFect immediately. 



AN ACT 

To amend an act entitled ** An act to facilitate 
the determination of existing suits iu the Courts 
of this State." 

Passed June 11, 1849. 

The People of the State of Kew-Yorlz^ represeiited in 5^- 
nate and Assembly, do enact as follows : 

The act entitled " an act to facilitate the determination 
of existing suits in the courts of this State," passed April 
12, 1848, is hereby amended so as to read as follows : 
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§ 1 * The act to simplify and abridge the practice, plead^ ^?^ 
ings and proceedings of the courts of this State, passed 
April 12, 1848, and amended at the present session of the 
Legislature, is herein designated as the " Code of Proce- 
dure-" 

TITLE I. 

Provisions relating to the Courts in general. 

Chapteb I. Sections of the Code of Procedure referred to and applied to 
existing suits. 
II. Other provisions relating to existing suits. 

Chapter I* 

Sections of the Code of Procedure referred to and ap- 

plied to existing suits. 

§ 2. The provisions of the Code of Procedure, contained Amended 
in the following sections thereof, are hereby applied, so 
far as the same are applicable, to future proceedings in 
civil suits, whether at law or in equity, pending on the 
first day of July, 1848, as follows : 

. 1. Sections seventy-two, one hundred and twenty-one, 
one hundred and sixty-nine to one hundred and seventy- 
six, both inclusive, three hundred and fifteen and three 
hundred and eighty-eight, to proceedings in actions in the 
supreme court, in the county courts, in the superior court 
of the city of New- York, in the court of common pleas 
for the city of New- York, in the mayors' courts of the 
cities of Albany, Hudson, Troy and Rochester, and in the 
recorders' courts in the cities of Buffalo and Utica. 

2. Sections two hundred and ninety-two to three hun- 
dred and two, both inclusive, to executions on a judgment 
or decree in any of those courts, hereafter issued, against 
any person to the sheriff of the county where he resides, 
or if he reside out of the State, to the sheriff of the couny * 

where the record of judgment is filed or the decree enroll*- 



180 CODE OF PROCEDURE. 

ed ; the word "judgment " In these sections being taken 
to include a decree. 

3. Sections three hundred and twenty-three to three 
hundred and thirty-one, both inclusive, three hundred and 
thirty-three to three hundred and forty-seven, both inclu- 
sive, and three hundred and fifty-one to three hundred and 
seventy-one, both inclusive, to the review of judgments, 
decrees, and final orders, from which no writ of error or 
appeal shall have been already taken, the word "judg- 
ment'' being taken to include a decree, and "judgment 
roll " to include the record of judgment and enrolment 
of decree. 

4. Sections three hundred and ninety to three hundred 
and ninety-nine, both inclusive, four hundred and six to 
four hundred and fifteen, both inclusive, four hundred 
and seventeen and four hundred and eighteen, to proceed- 
ings in actions in all the courts of civil jurisdiction in the 
State. 

5. Section four hundred and two, to non-enumerated 
motions in the courts mentioned in the first sub-division 
of this section. 

Chapter II. 
Other provisions relating to existing suits. 
aaitt refer- ^3. Any suit in equity now pending in the supreme 

red hf con- 

Reference ^^^*? ^^ wliich may be there pending before the first day 
JiJ^Jny.'^' ^f J^ly ^^^^ or an issue therein, whether of fact or of 
law, or both, may be referred upon the written consent ol 
the parties concerned ; and upon the like consent, a refer- 
ence may be ordered to take testimony, or to report facts, 
or to execute an order or decree. 
^S[X* §"*• Where the parties do not consent, as in the last 
tSlS*^ **^ section mentioned, the court may, upon the application ol 
either, or of its own motion, direct a reference in such 
suit, in the following cases : 



CODE OF PROCEDURE. . 18t 

1. Where the determination of an issue of fact shall: 
require the examination of a long account on either side; 
in which case the reference may be to hear and decide the 
whole issue, or to report upon any specific question of fact 
involved therein ; or 

2. Where the taking of an account shall be necessary 

for the information of the court, before decree, or for car- ,- 

rying an order or decree into eflfect; or 

3. Where a question ot fact, other than upon the plead- 
ings, shall arise, upon motion or otherwise, in any stage 
of the suit. 

The last two sections were intended to provide for references in cases where 
questions of facts should arlsa on collateral matters in the cause, and not . to 
those questions made by the pleadings. Flagg and others vs. Hunger and 
others; 3 Barb. 9, S. C. 2 Code Rep. 17. 

^ 5. The report of the referee or referees upon the whole Report oc 

referee to 

cause, or upon the whole of any issue therein, shall stand to»««>»^«« 

' decuion. 

as the decision of the court, in the same manner as if the 
cause or issue had been determined by the court at a spe- 
cial term, and may be reviewed in like manner- 

§6. The referee or referees shall be appointed in thCj^^^^^^^^ 
manner provided in section two hundred and seventy- JSStJf 
three, of the code of procedure, and shall have the Powers ^^^ 
specified in section four hundred and twenty-one, and the^^^* 
compensation specified in section three hundred and thir- 
teen, of that code. 

^ 7. No re-h«aring shall take place at a general term of Re he»riaf 
the supreme court, of an order or decree made at a special 
term, unless the same involve the merits of the suit or 
proceeding or some part thereof. And further pro- 
ceedings upon the order or decree shall not be stayed, 
unless security be given in the same manner, and to thefri^S.** 
«ame extent, as would be required if an appeal were taken 
to the court of appeals from the same order or decree, 
made, or confirmed at a general term. Nor shall such 
re-hearing be had, unless notice of the same be given, Notice or 

re-iieariuf 
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within ten days after notice of the order or decree re-heard, 
with the security thus required. 

Secarity, as well as notice of re^hearing, must be given within ten days. 
Sbeldonand Sheldon vs. Barnard and Barnard, 8 How. 428; SGhermerhora 
et al. vs. the mayor of New- York, id. 254. 

In what cases a motion will not involve the merits. Sheldon vs. Weeks 
and others, 2 Barb. 582. 

What no. , § 8. No petition for a re-hearing need be made. Instead 
•^- thereof, it shall only be necessary to serve a notice in 
writing on the adverse party, and on the cleric with whom 
the order or decree to be re-heard is entered, stating the 
application for a re-hearing of such order or decree, or 
some specified part thereof. 
Appeal § 9. Any party aggrieved by an order made at a special 

from an 

•«*«• term of the supreme court, in an action at law, or in a 
special proceeding, when it involves the merits of the ac- 
iion or special proceeding, or some part thereof, may appeal 
therefrom to the court at a general term ; where, upon 
such appeal, the order may be reversed, aflirmed or mo- 
dified, according to law. 

Appeal, (s 10. The appeal in the last section mentioned, may be 
made, by the service of a notice in writing, on the adverse 
party, and on the clerk with whom the order is entered, 
stating the appeal from the same, or some specified part 
thereof. But no such appeal shall b^ taken, unless a 
judge of the supreme court certify, that, in his opinion, it 
is proper, that the question arising on the appeal should 
be decided at the general term. 

The decision of a court at a special term, awarding a peremptory manda- 

mns, may be re-heard at a general term, npon the certificate of a judge 

tJiat it is a proper caae to be re-heard. And it is only through such a .re* 

hearing that the question can be carried to the court of appeals, ^he Peo- 

« pie ex rel. Griffin vs. Steele and others, 2 Barb. 554. 
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TITLE II. 

4 

Provisions relating to Courts in the First Judicial 

District. 

§ 11. The general term of the supreme court, appointed oe»M»ai 
to beheld in the first judicial district, on the first Monday pj^ ^^ 
of April, eighteen hundred and forty-eight, shall be con- «^**"^»*^ 
tinned from the first Monday of each month to the third ^,f°^®* 
Saturday thereafter, until and including the third Saturday 
after the first Monday of July, eighteen hundred and for- 
ty-eight, or until all the cases on the calendar be sooner 
beard, or a sufficient opportunity be given for the hearing 
thereof. 

6 12. The special terms and circuit courts appointed to Special 

* * * ^ * terms and 

be held in the first judicial district at any time hereafter, ^jj^^^^Jj^i^^ 
before the first day of July, eighteen hundred and forty- *^°"""***^- 
eight, shall be respectively continued from the first Mon-^^««^«* 
dJty of each month to the third Saturday thereafter, until 
and including the third Saturday after the first Monday of 
July, eighteen hundred and forty-eight, or until all the 
cases ready thereat for hearing or trial be sooner heard, 
or otherwise disposed of. 

§ 13. In addition to the courts already required by law, General 

and speeial 

there shall be held on the first Monday of September, {fr'S^J* 
eighteen hundred and forty-eight, a general and special *"*** 
term of the supreme court, and a circuit court in the first ^9*°^** 
judicial district by such judges, as the governor shall, by 
appointment, in writing, designate ; which terms and cir- 
cuit court shall be exclusively devoted to the determina- 
tion of suits and proceedings in the supreme court com- . 
menced before the first day of July, eighteen hundred and 
forty-eight. 

614. The terms and circuit court, mentioned in the last tchm, 

' how long 

section, shall each be continued in each month, except *^®***"»°^ 
October and January, from the first Monday to the third Amendwi 
Saturday thereafter, inclusive, until the fourth Saturday 
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in February, eighteen hundred and forty-nine, or until 
the suits and proceedings mentioned in the last section, 
ready for hearing at such courts, shall be sooner deter- 
mined. 

§15. If the judges assigned to hold such general or 

^y SI?' special terms of circuit courts, or any of them be unable, 

j«5w!**^' by reason of sickness, or judicial engagements elsewhere, 

or sit until the close thereof, the governor shall assign 

other judges, not actually engaged in holding court, to 

take their places respectively. 

§ 16. When a cause, placed upon the calendar of a 
court of record in the city of New-York, shall be regularly 
called and passed, without a postponement by the court 
for good cause shown, it shall thenceforth take its place 
on the same or any future calendar, as if the date of the 
issue were the time when it was thus passed. 

§ 17. In the case mentioned in the last section it shall 
be the duty of the party placing a cause upon the calen- 
dar, for a subsequent term, to state the date of the issue, 
as above prescribed ; and if he omit to do so, by reason 
whereof the issue retains its priority on the calendar, the 
court on the application of the adverse party, or of Its 
own motion, may strike the cause from the calendar. 
§ 18. This act shall take etfect immediately, except that 
mwuateir. gectiou two shall take effect at the same time with the 
Code of Procedure. 
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STATE OF TJEW-YORK, > 
Sec&etaby's Office. y 

I have compared the preceding with two original laws 

on file in this office, and do certify that the same arc correct transcripts 

therefrom, and of the whole of the said originals. 

CHRISTOPHER MORGAN^ Secretary of State. 

Albany, April 26, 1849. 



INDEX. 



Abatement, when tiril, 

for nonjoiniler ...', 

Abieatcei, how summonetl, 

«ervice, when complete, 

■ervlce, proor, Iioh- mule 

mir (teC^nd afifriranls, 

Joint 4leb[ors mfi[, linw 

when several, strike out part,.. 
Account, how alBleil 

Act, how ilivt<le<l, 

laheeSecl, when 

whatnot affect, 

nime of,... 

Action, ilefiniaition of, 

kimlsof, — • 

ciuies nf mar be joineil, 

law and equitjr aboliihed, 

civil anil criminal not merged, . 

on jiiilfnient!!, abolished, 

by real party, 

exce]>t by executors, &c., 



commenced by pnnpie of the 8.atp, when,., 



Ailmisslnn, rpquireilofiiEtpfn, 

Aft.:avit enlillinf uf, 

Allegalinns not -onnlmvcrted taken Ic 
Amenilment.hnwBervcd, 

when of courie 

by court nn Ictmt, 

fur variance, 



Atuwer, In libel antlslMder, 67 

If not conlrovcrleJ, 68 

to scire fjoiJi. ■ ■ 1*9 

ho>r vcrifleil by heiw, IW 

what loconlain, 61 

•et Ton h (le fence ■ 63 

when la be serrcil, 69 

onirhnm tobeierMil, 162 

wlo oljjcclioniKil in complaint, 6' 

•« (o objection not taken, walred, ^ 61 

iioreaionable, eoniequencei of, S3 

«liam, treatpJ how, ffl 

juiiginent on, when, 63 

supple in enltl, 72 

frivolous. Judgment on, W 

Appeal!, court of, .* ■ 6 

lermi of, 8 

concurrence of judgea, 9 

sheriff provide for, 9 

where heid, ^ ■ S 

Appeals, and fftita uf error, abolished, J3l 

alloiiedloiny (icr?on aggrieved, 131 

Uken intwoye^rs, 133 

fallen in thirty Uiys, 133 

deiigaatlnn of parlie*^ • 132 

bow rosde, 132 

clerk to irnosmii papers, 132 

from judgment, court may review Inlerioeutory order, 133 

■what JLidgnienl gjven on, ■■■■ 133 

decree in equity pending 1847, 175 

to court of Ri'peali, , 6, 131 

lecurlly on, 134 

to Btay judgment on, •■■■• 135 

when monpy lo be Biod, 134 

from juilsnient on execution of conTeyaoce, 139 

frotu ju ignieiit on sale ot)>roper(y, ' 135 



■ecuriiy lo Hp|>e:ir and Justify, 

leeurity 10 be liled 

perishable property sold, when,,.., 
to general term of supreme court,. . 
vilhinlliirty day»,. 

Mcurlty on, 

bow heard, 

from ordrr^jf single judge, 

jHiige'iordiir tobc enlcied first 

from orileral special terra,--.- ..... 
from order made by coimly judge,. , 



Appeal! to sBpreme coui 
in thirty day*). 



Appeals, (ecurlty gIvcD, 

wbeahrarJ 

papers lileil when, 

Appeal! from Juaticea' court aboliiheil, 

from Just icet' to coualf court, 

■iHilavit to be msile id twenty days, 

alllilav cnpy ami niiticc, bow (erved, . 

execution haw slayeil 

aecurily what, opprovtil, 

p'rocecilinBBSlaypd, how, 

justice ilearl Or alisenl, 

coanleraAliUvk)! 

return how made aa<] when, 

Justice out of office, 

amendpil reluriJ, 

wilDGsa re-examined, 

hearing on retarn,. 

hearing eight dayi notice of, 

diimiauil of, 

beard on original paper*, -■■>. 

juilgnienli Ijow given, 

juilgmcnl on roll, how given, 

lettini; off coats and reeoTcry 

Appeals on existing aatts, 

how taken, 

Atbilralionainljubmitsion to court, 

* judgment thereon, 

Axrett, not allowed, when, 

allowed when, 

order for, 

by whom, and proof, 

any time brfore judTmenl 

order and affidavit to aberiCT, 

copy of, Tor ilefendant, 

nwy pall tfip poner of the county, 

diaebarge from on bill, 

defendant move for 

and unilertaking to plaintiff, 

lia'iilily on eacapa, 

oldorendanl usarpiog office 

AWBsemtnt or iliniivgaa ordered by court, 

AiaignMBubililutedaaa party, '■ 

costs against, 

■ A«lfnot,.l«itljiiiMT dt ...«..■.., 



Atiignor, tolimnny of, rebult«il, bow, isa 

AtlacbmeDl afler juil^rmi-nt, 113 

forrtfusing inspcdion of papers,.. ]SI 

forejgnciiiiiiiraliunB, anil a blent deb ton, gt 

warrant Tur, gO 

lecurity on 90 

noije orproceeiling, go 

Ju.tgment on, Eltiiflcil huw, S3 

for costs incrj'Lain cam, 130 

AltorDCyi, ramppiisiluinof, ,... ize 

paper* terved on igj 

Berinl, how, '. 160,161 

bave DO lieD for cnils, Ijj 

Attorney Genernl, to bring certain actions, Ig7 

B. 

Ball of tieff nilant on arrest, when and bow put In,.....' '.. ?s 

may aurieniler jirincipal, 78 

proceed agaioBt, how, 77 



excepted to, how 

Jalliflralion of, 

qiinljflcaiiiin nf, ..-■> 

iheriff's llabilll}-, 

reduced, how, 

0111 of Mceplio'ii, 

C. 
Calendar, note of issue for, 

how disposed of, 

on jual ices' apprals, 

cos I a, when not reached 

Caje to review verdici 

reports of refereea, 

Clerk, who Is, 

on appeals transmit papem, 

fees of, 

ul costs, 

compDle intfreBt on verdict, 

mske jdilgment roil, 

•nlerjuilEnienl, 

keep judgment book, 

ilepuly may act as 

Code, vhen to ahedfeci 

on«xisting«uU9i 

aboliahcs what practice, 

not lo alTiict what, .* 

Commission to lalte ttstimnny* 

to aiamlne adverse pftrty, 



Oomplftint, to be Tcriflei), 

in libel anil iloniler, ., 



Jefenilant OiipflSefnr nsufficiciic) 
■erved wilh BudimoiiB, .... 

In real actions and rorecloture,.. 

objeclioD to, when uraiTcil, 

■upplimental, 

i> the fl>-it pleaillng, 

contents of, 

filed when, 

proof of lervice, 

Ooodllians pr«cei[enl, how plead, 

OonreiBioD of Judgment, when, 

how made, 

where fileil, 

when not auEhuri£e4.l,..<..'ii.... 

Contract revived, hoic 

Oontrovcrsy, iiibmiBaian or, 

judgment on, 

enforced how, 

Ooroner to serve proceu, 

Corporation, pleadings of, verified how, .. 

•errice on 

interest in allBched, 

certiliciite of, furniahod,. 

foreign, ac Jon sgainal, 

jndguicnt against, 

Coin, in judgment, creditor's proceedings, 
fee bill abolished, ...*• 

agreemcntasto, 

plaioliff, when entitled to. 

defendants, when enlllledto, .•■• 

in discretion of the court, 

Bnount, 

percentage allowed 

cstlmalcd, hotv 

Interest on verdict, 

taxation andnoKce, 

olerh's fees, 

onJustices'conrtBppeali, 



t90 . im,„. 

CoiU OQ arliilration anj aubmiBsion 

confeHioo of juJgment, 

motion for contract after tenJer, 

oapioving paper, 

when setoff, 

on poiiponing trial, ;,, 

.inaolionaof Ihe people, 

agiiaBt assignee, 

onaielllemeDl 

agsinaicorjiorution, howcoltoctati 

atlaehmenl fop whEa, 

wheneaoe not reached on calenijar, 

on ippe»l frnm usIices'Dourt, , 

Connt^ jutlge make orders, 

gran I attach meat, 

order of, reversed, bow, , 

eaorli tUe lereral in this state, 

jurisdiction, 

of appeals, , 

Court of appeals, terms of, 

concurrence of judges, , 

(See appeal*, conrt of.) 
Oourt supreme, terms of, 

general Icrmi, Bumberof, , 

concurrence of judges, < 

rulBBof, mada when, 

Circuit, oytiraiiU terminer, and epecial terms,.. 

terras, notice of, 

where held, 

Judge* allotted , .... 

terms, number of, 

ex Icaordinary, 

Conrti, superior Jurisdiction of, 

judgments given, when, 

appeal from marine to, 

crier of, , 

Judges of, 

election of, , 

ctaesi Scat ion of, 

suits in transferred 

suits transferred from supremo court, 

appeals from, 



Courts common pleu, (Id Naw-York,) 

Gouria, county jurisiliclion, 

Blatutes affeoling, repaaled, 

nollceof, 

always opca, 

Juron for, , 

appeals to, 

manner of, 

Isiua of fact before 1848, 

. Bujireme court rules govern, 

Cteditors' bills, (tee Bupplemeatary proceedings,) . . 

D. 

CamagfGB reeoveraljle, rate of, 

BGCurily for On inJunctioD, 

jury assess, 

' clerk may <tS9e9a % 

ileCendant offer to liquiiiate, 

• in quo warranto, 

Debtor, Don~re3l<leat, execulion against,: 

property, bow readied, 

OeTault need not be entered, 

Opening of, in court of appeali, 

DflfenitanI, service on in real acliona, '. 

obtain costs vhen, 

may confelB jmlement when 

when not confess, 

olfer to compromise, 

tOIiquiilalBdamagca 

eiamiae co-dGfeniliiiil, 

usurping office, arrested, 

w ho may be, 

pleading of, what, 

demurrer and answer of, 

order for arrest of, • ■ . . . . 

made when, 

Dafinltion of actions, 

civil and criminal t 

ipeoial proceedings, 

real properly 

perional property 

district, 



BeSaitioo, code 

Demurrer, icrved in twenty dayi,.. 



rJglit (o iFiiived, 

»» "r-iy 

judgment OD friTOloui, 

DfubUity, exiileDceof, 

what ia, 

when two or more, 

DlicoTery, bill of abolisheU, 

what lubatituleil, 

I)ltlricl>, what are, 

Docketing justice!' Juilgmenls, 

anyjuilgment, 

Dower may be asaigned in county court, 

E. 

Entry on real property, what i 

Kquitr, pending inilaia, rererreit, 

tefereace by court 

report of retereei, 

report reviewed, how, 

refereei appointed, how, 

rcfereel, powers of, compeDsation of,.. 

rehEariog on report of, 

reheicing-, eecurily to ■laj' , 

rehearing, wben ami wherf, 

rehearing, what notice necesiary, 

rehearing, how served, 

Error or defeat disregarded, when, 

writ of abolished, 

in entjiiing aOlijarJls, 

writ of, ^ubsliluie Tor, 

Eteape, consequence or to sheriff, 

liTlclion And forfeiture, 

Axceplionsat trial, 

(>□ referenci?, 

£xDCu(ion<i, thrpe llinds of, 

form of, 

Iiiue tonbat county, 

in Ave years, 

mfterllve, by leave of court, 

agaioalperaon, 

'•".y, . nrtaraoU when and where, 

'-•xlstlQg law in foi-ce as to, 

■ «• arbitration Judgment 

' 4iUM o( Jafendant may pay,....% 



Exeeatloa, wlUDed by judge's order, 

of nttachmeat, •-■ 

on justice'! juilgmeotdocketed,---- 

euforce jierformance, •••• 

retora nnntisfled, 

. lUyed, how,-..-'. 

on judgmenl bifore Jul; 184S, 

*Hnipt from, whal 

Ezeeator or trustee a par tji 

eoai* agalD*!, 

F. 

Tm biU&bDlilhBd 

elerk' 

r«fcr«e>«, ; 

of pltlDtiff and derendut, 

snariff'i onaUacbment, 

on return of procens, 

at to ereilitor'i bill, 

fliicreliooary, 

amount of, in certain eatei, 

Vaigroed issues ibollshGc] 

allowed, when, 

FHIdk pltadingi 

li'oreclosurci complaint In, 

answering unnecessarily 

in whaieounty, 

Forfeitve and eviction, Judenieol of, 



Guardian ad litem, how appointed, 

eoila against, 

SCDera! secnriiy of, >. 

approved, 

H. 

Bearing, eosU of poilponement,...- 

B*lra, proceedings against, 

summODed, how, 

mty answer, •.... » 

verification of, 

J. 

labntifiiardlan appear for, 

g;uM4ian appeinled, haw, • 

guardian, sumiBoni served on, ■ ■ • ■ 
eoflt««g«liul, 

[votes.] I< 
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^ FAOZ. 

Ii^nnetiony order tubatituted for, 86 

wheoy •••• 818 

by whom made, • 85 

notice neeestary, when, •....» 86 

preliminary, • ••••• 86 

security on, • 86 

against corporation, • • ' 87 

motion to vacate, •.•••••.•••••.•••..• 88 

time of continuance deducted,. ....••...•••.. 43 

Inquest, 109 

Inspection of writings, .•...••.•• 152 

Interest on verdict, 126 

laterest, party in, examined, ,,, 155 

not excluded as witness, 156 

Irfelevant matter struck out, 66 

Imuci kinds of,.. .• 99 

of fact, • « • 99 

of law, •• 99 

of law and fact, 99 

which tried first, 99 

feigned abolished, • ^ 33 

feigned allowed, when, .......•• 33 

trial of, 100 

trial noticed, by whom, .....•••.•• 100 

disposal of, 101 

in county court before 1848, • 176 

J. 

Joinder of actions, •.. 67 

Joint debtors, how served, •....• 66 

when part served, proceed how,.. •.•..•••••• .•.••••»•••.• 66 

Judges', chamber business, • •••.. 12 

grant attachment, .... 90 

appoint receivers of judgment debtors, 1 19 

orders of, appealed from,.. • 140 

make court rules, ..• 177 

Judgment, determines what, •• 109 

actions on, ...••' •■ 32 

how plead.................... 66 

on default, follow complaint, 109 

other cases not limited, 109 

before a single judge, 110 

book of • • 110 

book, entered in, 110 

roll, ,.,. 110 

docketing, .».. Ill 

time of lien,. *.... < Ill 

enforced, how, • m 

except formoney, , ».... 113 

statutes inforce^ • 115 



Jodgmest, arbitration enforced, 

againat delendant not served, 

on Mire facial, 

entered on confession 

warrnQi or »utliority, 

enilOTsemea t and Qliug, 

roll, 

docket of Juiticei' court, 

deflmition of, •■■' 

on default, proof, 

Tcrtllcl, entrj' 

oD trial of fad by court, 

oa iiiueof Uw, 

against one or more parties, > 

exiitlnghw for review of, 

Jictioni OQ, 

talcenanaaaweri wliea, 

on at tac lime tit satiadeilj 

on fpivolQua pieldlDE 

M to rocoTery of personal property, . 

ODsatlified, proceed bow, 

iniert coats in, A 

on appeal^, 

from jnstlces' courts, 

roll, 

cosll, how awarded,.. 

on bond and warrant of altornej, 

on uaarping office, 

against corporation, 

roll, 

aa to letters patent, 

of forfeiture and eriction, 

before Jniy, 134H, execution on, 

jMiidiction of courts ffflnaraily, 

of court of appeals, 

county, 

snpeKor, < 

eomin on pleas, (in New-Yorlr,) 

justices', 

when acguired, 

when (o be presumed, 

Jororsof county court, liow drawn, 

Jury to determine value of properly, 

trial by, waived, 

assess damages, 

Justices' courts, jurisilictlon of, 

certain statutes repealed, 
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I" conrtB, Msl property, title to, pi 

jp»e transcripts, 

pleadings anil eTldeoce, 

' dead or out -of office on appeal, . 

JndgmeDt docketed 

judgmpDl, appeal /rom, 

JU»tice»' courts in Hew- York, 

Jncities, 

general prOv ill oas »« lo, 

Jnitifjlog-ball, notice ofoo arreit, 

defCndsnt't aaretlei, 



liUidloTd'«adl«B«ii(, poMewiOQof, 

Law! incoDiistent withDode, • 

of ottier slates pvoTCd, hov...... 

LtttenpatBDt vacated, how, - 

wiliT or juilgmet)t,> 

Ubelfpteadingiin, 

Limitation, Injunction no part of, 

■■ tODOte; ofcorporationB, .^ •< 

a» to gtocif holders, 

action! revived, how, 

actions commenced or accrued,.. 

u to pcraonal actions, 

s> to^Bticei' courts, 

cerUin in Iweutr years, 

certain in three years, 

eertain In Ivo years, 

certain in one year, 

asto<:nrrenl accounlSj 

actions got iom, 

actions novel in ten years, 

actions by the people, 

against persons out of the stale,. 

•KOaptions wben disabilities, 

. eKcaptioui when alienB, 

peraons dying before suit, 

person, dying after suit, 

certain in len years, 

as to heirs, legatees, &c., 

Lis pendens, 

IrtMt papers, supplied how, 

Iiunatlc, Gonnty court have charge of, 
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genetal provisions as to^-. . . •• .^^^ • •• •■••« •-.••v^-rf'^r.'i .•.^•tfa'i*/* «'/•• 
Bniria^ey no abatement^*.. • » r* •■••••• «r»«>»-« •••■•-.■.-• •-t't>rr«'«',>,*^/,v, ^ < .'^v^*^/^^!'/***. 
Married women a part7^»#»..«rrr^v-.##rr«#vr#/^#^#.'##tfrf#^,'^v».«'*«-«»tf^/#v*. 
■tiyor's court jurisdiction- of/ •..•..«•.,. ^ -•■»• .v.Vt v. *•«>*•■< ^ /*». r/ ,v. • •■•v. i^,-. • 

Milsnomer di8regar4edy«...««#.«..«..««.«»«««.»«,*.tf4rf>irv/*v. .<.••« 

Mistakes in pleadings^ •-»*^»«'r#r»rrr#####r##^#/t.>«*'4»-*v*-«rf«»«v*/»-'#-«Vtf#'#'^/'«* 
BlArtgagey'fopeclosure o^^venne o^« • • • .v/^.'* • •'•v« •*• 4*', /«r«vv*-» • ^. •■>.vv<'*s ^/« • 

in county oourty-t'^vtv*-* rf. • • w-%i < «•#•. ,' ,-, .... . 4 ••.'.•• *t *••••'•• #^.% ♦ 

ieeunty to- stay side><4#//^^.'^ ^w/^^w^.-.v.-.v. . . . . •■•-. y.^. ••«.••• •••'• • 

BC^tionSj what are>s%'.v .-w^ *•.'. .^•..•.•..•.•.v.-. .•.•.•••.■,-.,•... .■. ,'.v. * 4 a .'. , . . . ..v.v. • 

Mm©- of DOtioey^.«'.'.'.*.v.v.'. •'• .*.'.'.v« • •',■.-,,-.-• • .«.■'• . • ^ .<>• ^% •'••*•• * •• • 

eoimty jadges^* power toheary • • . .-•• .v. •■ 

transferred^ how^ . .%-.v. ...... . ... ..v. ...... ......... . . « . •.•••./• . 

Bnhtrghig time for,. . ..... • ••.^. •<. .v. ... .s ... •••..-•••••'. •'.• 

costs Ofj ^. ......... f. • • • •• • . .'. • 

tier taftty wh«it may bd zbadtf at'dhaub^M; 

N. 

M^e uiiknow^ proceed how> •• .. . 

I^t exeat^ ...'•-• 

KeW-Yotk court's^ • 

ndarinC^ . . • • • • 

ats!^ ilBtant' jusfices^ • 

tfiiji^erlOi'^ 

l^an-residehts to giye security, .". 

Koteof issue andfiling> 

Kotice in foreclosure • « « • 

contain what, • ...•.•• •...•««.«^..f. 

of object of suit, filed, .c •••••• 

eontain what,. < . ••••. •••••••• 

of trial, ..v •«•••«•••• 

of motion, .••.•.^.•% ..« 

served how, •••••. /• •••^» . • •• • ••• . 

by mail, ••••r«....f. 

defendant in default, # .< < • • • . 

served on attorney, • ^ »••• 

of exceptions, .,. 

' of justification of bail, •.•<•......••» 

of motion fo^ in junction, 

of appeal, • « . • r • • ^ . 

published, time of legal,. w •••*.... ...•• 

of rehearing in existing suits, .* ...... »..•.. 

what is, 

jifuisance, writ of abolished, 

substitute for, • • 

o. 

0#4er holding to bail (arrest), •• .vw.v 

of court modifted><. • %^ ...«..« .b -. % «^ . ^ . . .-. ............ . . .-. . . .*.<.•.'. . . 

what iSy ..-.'. .>.'.^ .^ . . w.av >......... 

of county judge,. ......^......v..... ••• 

enUEgifig.timOy.... •••.•••.• ••••• 
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31 
47 
45 
16 
71 
72 

49 
. 14 
13& 
167 
158 
158 
109 
159 
128 



a 

73 
16 
29 
30 
1* 
It 
100 
63 

53 
63 

53 

100 
158 
160 
161 
161 
162 
162 
78^ 
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132 
164 
181 
182 
173 
173 

76 
131 

16 
168 
159 



M8 Htm. 

CMar H todabtor'tpropntr,.,', 119 

to axamlne ilcbtort •...••,........ 118 

. and motiani, I'' 

for a receiver, M> 

i^pMl froa at ipeolal tenn, IS 

howmBde, • IW 

. wbBtitulo [or jnjuncUon, 86 

to obtain dlicovciy of property, 118 

toapply property Oq axeoiilioii, 119 

diiobeying puniihed) t ISO 

intermedia le, reviewed, W 

of alugle iudga, appeal fton, Vt> 

tob« entered, ••.• MI 

' M to inipecllon of book), &e., 1B2 

•x parte for ataj of proeeedinga, UH 

at ipeeial term, appeal from, 173 

to Ala papMa, 16 

P. 

Fapalt, admlwlon of KennloeDeia, lU 

Inspection and copy IB* 

howBerved, (tee notice,) ; IW 

loit, how supplied, IS 

filed, when,. IB* 

pirttcnlar^ bUl of, 6B 

Partlea, dMignated how, '. 31 

liivlDgiame interest,...- • 4S 

intereat ■adverse to plaintiff 46 

■ererally liable, 47 

united In interMI, 41 

■aiignee aubslitiited,, 47 

new, added, 48 

either may notice trial, 100 

bring on, 101 

dMignated on appMJ, 132 

out of atate, lecvlce on, 162 

part *eTved, proceed bow, 06 

jmlgmeot against, part of, 109 

maybesuba.iiluted, 47 

Far^ In iDlereat prosecute, 44 

excep tioDS, 4S 

call adversary as wilneBs, 103 

compel at teadance, * 154 

examincil berore triali 164 

on commiisioni IM 

before wbom, 1S4 

on five days notice, 154 

not out of county,, 154 

how compelleil, i... |S4 

•samination filed and uaed, IM 

rebntted how, 155 

by party calling, 15fi 

vairied women, 4ft 
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Party in interest not snmmoned, 148 

submit controversy, 174 

certain disabilities of> 42 

appearance of infantj 46 

who joined, ' 46 

certain brought in> 48 

examine co-party, ]6(^ 

relator, when joined, 168 

Partition, venue in, 49 

in county court, 14 

form of action, » 171 

Performance, how plead, 66 

specific compelled, « 14 

enforced by execution, 113 

People commence action, when, , 34 

grantee of, commence action when, • , 35 

limitation of actions by, , 41 

costs in actions by, 129 

forfeiture to, , 171 

Personal property, claim of delivery, 81 

affidavit for, « 81 

requisition to sheriff*, 82 

security by plaintiff*, 82 

security excepted to, 82 

defendant entitled to when, 83 

sureties to justify, 83 

concealed, how taken, .* 83 

how kept, 83 

claimed by third person, 84 

judgment for recovery of, 109 

Plaintiff not to serve summons, 63 

furnish courts with papers, 102 

allowed costs, .*. 122 

furnish pleadings, 102 

against infant, who pays, 128 

refusing defendant's ofi^r, 152 

examine co-plaintiff, 150 

when relator may be, 168 

Pleadings existing, abolished, 58 

demurrer or answer, 59 

to be subscribed, 64 

verified how, 64 

when taken as true,.. 68 

as to judgments, 66 

Pleadings as to performance, « 66 

private statutes, 67 

in libel and slander, 67 

variances amended, 69 

disregarded, • 69 

amended once of course, • 69 

bycourt, « ,* 70 

asto fictitious name, ^^ « ...• 71 



newDogij error or defect in, diirsgardBd, ^ 

pult iarrtbt, ^ 

filed when, •** 

injuBlieea'courlii '■ ~ 

IrivoIoiiBjuilgment ttBj ■. -■• * 

^niiTheilby pUlalifl;,. • '* 

by defcoilftQt, • "* 

IM(, jupplleilliow, '" 

ilrickenoufwhea, * 

Pruticei whit aboUiheif, '" 

In force, : '" 

Pwpertr.whai., "» 

klndiof, "■ 

pMlihable disposed of, " 

certain, allached Jiowi ■ " 

■larln|> execullon on, '" 

aclioDB for forfeiture of, • '•> 

PrD»i»ion»l''Ctnedie»M to receivers, ftc, * 

Publicttlioa oftermi, ■ " 

Pniidureia, (plewllngs,) ■.. T 

Q. 

Qao warnnto abolWied, • 188 

nbititut* tbr, ■..:,,■. 166 

R. 

B«al property, waate of; *....«../.,... IIS 

forfeiture atid«Tictu>ii, ••'• ...r..... ■'.'•'.. ><.•'>■•■>■ 173 



pioviaion of R. 8. as to 

notice in actiozia at, 

what U, 

jntisdiction of county courts ai 

lufflcient entry, wlien, 

advene poiacssioa, 

diiability aa to action, 

partition of, 



SeceiTBrs apjiointeil bov, 

IB to juiigmcDt creditors, . . 

Kccotders' eour[,JuriBdiclion, < 

Eeilctnptionof lands, ■ 

Redundant matter, 

Referees to take account, 

report of, 

excepted fo, 

appointed tiolr, 

mmherof, 

feel of, 

Idmlnisler oatht, 

powers of, 

XMWeneFby oDsaent 



Beference eompalaaiy,' 

Afler execution, 

vlien judgmGDt i* for ilefenilaot, 

of existing 3uiU,--'> ■ 

Aehearing, when juilgea ilo not concur, 

at general lerm in existing: suits, 

BatneUiei, divlsiOD of, i 

no merger of, .... - 

proTlsiunal, 

■peeiat atuutorr, 

Replevin, eommeDceil, ho«r, 

ilelivering claimed, 

«fflila,Tft for, 

ttufbority to iherili; 

levr, how nude, 

■uretiea on, 

defeoijiuit ealltled to property, 

Buret leg Justify, 

surelleB' quBliflcalioDi, .... 

of concealed property, 

property, how kept, 

clai meil by third persoDi, . . 

proceciling-a filed, 

jiirjilelerminoTahie, 

Eeply, contents of, , 

Terlfleaiion of, 

BUpplemetital, 

■nend by party 

by court, 

demnrer to 

friTOlous, judgment on, 

controvert Ijy proofs, 

Report of referees, Inlereit on, 

decithM of the eourt, •■■■•-- 

may be reviewed 

be conllrmeii, wben, 

Retarn to ilppeal to Common jileai, • 

juatice out nf office, when, 

furtlMr, may be ordered, 

Rules, abreguted what, 

in force what, 

of eotnUOn Jaw, 

judges to mike court, 

to govern superior oourl, 

of county court) 

of ooDioon pleai of Kew-Tork, . . . 

s. 

Scire facial, after death of debtor, 



the writ of, abolished, . . 
SMOrity, on lojanctlon, 
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fleoority to saspend corporation^ , 87 

on appeal to court of appeals^ , 134 

to stay proceedings^ 131 

must justify^ ! 137 

to stay execution, 143 

on attachment by plaintiff, , 90 

by defendant, 94 

to stay excution on appeal to court of appeals, 135 

on appeal to supreme court, .... : 138 

in the same court, 138 

Service of papers, on whom, 1(B 

of papers, manner of, « 160 

, of summons, 63 

Set-off in action by assignee, 45 

on appeal from justices' court, 146 

Sheriff, time of action against, 40 

liable as bail 79 

official bond liable, 80 

take personal property, «... 82 

take personal property concealed, how, 83 

return attachment, warrant of, 94 

duty in serving process, 162 

fees on certificate of return, 57 

Slander, pleadings in, 67 

Special proceedings, 4 

reviewed, costs in, 129 

verdict by jury, 1(12 

Statute, as to executions in force, 115 

of limitations, 39 

private, how plead, 67 

Stay of proceedings by ex parte order, 157 

Summons, commence action by, 61 

contents of, 52 

served by whom, 63 

how, 54 

notice in actions on contract, 62 

in other actions, •. . . 52 

complaint served with, 52 

In foreclosure, 53 

after judgment, 148 

in scire facias, 148 

subscription of, 148 

affidavit, served with, 149 

answer to, 119 

reply to, *. 149 

not served by party, 53 

on absent defendant, 55 

service complete, when, 57 

joint defendants absent, 56 

proof of service, * 57 

filed, when, 162 

furnished court, .; , 102 
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Summons, contain what, in certain cases, 03 

Sapervisor to furnish court room, 13 

Supplementary proceedings, 116 

Surrender of principal, 75 

howy ....'. 77 

Surrogate's court, appeal from, ^. . 177 

T. 

Taxation on notice, 126 

vrho entitled to, 127 

no notice, consequence, 127 

reviewed, when, 127 

Tender on contract, when and how, .* 151 

withdrawn, 151 

offer to liquidate, 151 

proceedings on, 152 

Testimony of co-parties, 155 

« 

of 'opposite party, 153 

witnesses not excluded, 156 

on death of justice, 144 

Time, orders enlarged, 159 

computed, how, I59 

of returning execution, 115 

of appeal, 133 

of filing pleadings, 162 

of notice of motion, 161 

double, when, 161 

of publishing legal notice, computed, ;.... 164 

Transcript of justice's court, 26 

of judgment, Ill 

Trial, by jury waived, 105 

how, 105 

certain issues by court, lOU 

before whom, 100 

Trial noticed, by whom, 100 

note of issue, and calendar, «.. 100 

issues disposed of, how. 101 

who bring on, 101 

dismiss complaint, 101 

at, plaintiff furnish pleadings, 102 

verdict on,'. 102 

by court, when, , 105 

decision on, 105 

local, 49 

where party resides, 50 

subject to court to change,. 50 

postponing, costs of, 127 

u. 

Undertaking, instrument of, 136 

to be filed, 137 

sureties to justify, .' 137 

on appeal to court of appeals, • . . . ; » . • 134 



VBdcrUkliiK on appeal to •aprcmeaonrt, 

to jualicoB' courlitealpropettj,, 

of plalntitr On atlaclimenl, ■ 

of defendant on ittuchnient, 

on appeal to county court, 

filed wlien, 

V. 

Twiuca, whftt it, 



itBiHitcrlal 

T«iaa,^«atml,)-.->'> ■ 

looai 

teaiMitoty, • < 

egiiaat foreign eorpormtioQi 

Ttrdlct, wbalii... 

eeneraiBrspBrlil, '. 

Bpecia,! GiidiDg:, 

jury aestas damag-ea oo, 

jBi%neatom, 

iotereat on, 

valae-ot property deteinilned, 

Tarifieatlon ofpleadings, 

Wan&at of atUchment, ' 

MOurity on, 

to whom directed, 

cxeeatisn of, 

diacbarge of, •••.• 

wtornof, 

sfae)'ifl'>i feei on,.... 

mute, -writ of, alioliihed, 

Bu)>9tilu(e,fiir, 

WilDeises, iuattce'i court, what apply, 

of adverse parlj , 

coni(>all«d 

refusal, efltots o^... 

rebutted, 

fee* Id Nipplcmentary, 

jntereated examined, 

ezcepUooi, 

on (Ualh of Joatiae, 

party beneQtecl, 

eo.parly 

oppoiite parly 

u lo jutlgmcat debtor, 

Writ of error aboliahed 

nuliance aliolished 

Writing, nctmisiioii of, 

Inipection of, 



